
 

 
 

 
P.O. Box 87131 

San Diego, CA 92138-7131 

T/ 619-232-2121 
F/ 619-232-0036 

 

 

November 28, 2016 

 

Cindy Marten 

Superintendent 

Office of the Superintendent 

San Diego Unified School District 

4100 Normal Street, Room 2219 

San Diego, CA 92103 

cmarten@sandi.net 

 

Dear Superintendent Marten: 

 

I am writing to address concerns about excessive and abusive discipline reportedly meted 

out to a group of fourth and fifth graders at Horton Elementary School between October 14 and 

October19 of this year, as well as “Stay Away” letters that were subsequently sent to parents 

who tried to raise the issue at a meeting with the school’s principal on October 28. While the 

ACLU of San Diego and Imperial Counties does not represent any of the children or parents at 

this time, the reported actions, if true, raise significant legal concerns regarding the District’s 

duty to protect the children in its care, which includes refraining from engaging in corporal 

punishment and respecting the rights of their parents. I write in hopes of helping the District 

avoid similar problems in the future. This letter is based on information currently available to 

me, though if you have other relevant information, I would be glad to review it. 

 

I. Summary of Facts 

I understand that, at or around 11:00 a.m., on Friday, October 14, 2016, a group of 

approximately thirty-five fourth and fifth graders was gathered in the school cafeteria. One 

student allegedly took a bathroom pass from a staff member’s pocket and may have made bodily 

contact with that person. Later, that child and a number of others allegedly became noisy and 

began pounding on their desks or tables. Principal Dent was immediately notified.   

 

At approximately 12:00 p.m., Principal Dent apparently instructed all of the fourth and 

fifth graders who were in the cafeteria, not just those alleged to have been noisy, to go outside to 

a patio area with a blacktop pavement. I understand Principal Dent then instructed all of the 

students to get into a pushup or “plank” position, and to hold the position for a significant period 

of time, potentially as long as several minutes. To comply with this order, children were forced 

to hold their hands against the scalding hot blacktop. Principal Dent told them that, if they did 

not comply, she would have them sent to Juvenile Hall. After learning of the Friday discipline, 

several parents attempted to raise concerns about the issue with school staff early the following 
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week.  Nevertheless, on Monday and Tuesday of the following week (October 17 and 18), 

Principal Dent repeated the abusive discipline technique of requiring children to hold a pushup 

position on a scalding blacktop. 

 

The blacktop was so hot that several of the students developed blisters on their hands. 

Photographs of some of the injuries were broadcast on a Channel 10 news report.
1
 I have been 

informed that one student whose arm or hand was in a cast on Friday, October 14 aggravated his 

injury and had to return to a hospital for treatment. Another student reportedly became faint and 

told her mother she felt sick because of the exercise. And another reportedly had nose bleeds 

because of the heat. Several students complained of pain in their backs and ribs, and many told 

their parents that they were scared and did not want to return to school. 

 

Understandably, concerned parents wanted to meet with Principal Dent to discuss the 

matter. However, despite repeated attempts, they were unable to set up a meeting. Ultimately, 

they were informed through an automated phone call that the issue would be discussed at a 

previously scheduled “Coffee with the Principal” meeting on Friday, October 28.  During that 

meeting, Principal Dent denied that forcing the children to press their hands against scorching 

blacktop was intended as “punishment” for misbehavior, yet she admitted that she ordered the 

disciplinary exercise as a “consequence” of the actions of some of the children. Some of the 

parents were dissatisfied with the explanation and became upset when Principal Dent sought to 

move the discussion to another topic. Although voices were raised, a security or police officer 

was present, and no one expressed concern about the possibility of serious disruption or violence 

during the meeting.  

 

On or about November 1, the school sent at least four parents “Stay Away” letters 

informing them that they were banned from campus for fourteen days, pursuant to California 

Penal Code section 626.4, for allegedly engaging in disruptive behavior. The letters threatened 

the parents with arrest and prosecution should they “enter onto District property in the future and 

should [they] cause any disturbance or disruption.” Subsequently, parents received another letter 

informing them that the ban from campus would only be lifted contingent upon their attendance 

at one of various meetings, most of which were scheduled during regular working hours.  

 

II. Legal Analysis 

 

A. To Force Nine and Ten Year-Old Children to Hold a Push Up Position on Scalding Blacktop 

Constitutes Unlawful Corporal Punishment and Violates the District’s Discipline Plan. 

By ordering students to engage in an activity that caused them physical pain, Principal 

Dent violated California law against corporal punishment through “the willful infliction of, or 

willfully causing the infliction of, physical pain on a pupil.” Educ. Code § 49001(a).  Principal 

                                                 
1
 See “Parents upset with principal’s blacktop pushup punishment.” ABC 10 News. Nov. 3, 

2015.  Available at http://www.10news.com/news/parents-upset-with-principals-blacktop-

pushup-punishment. 

http://www.10news.com/news/parents-upset-with-principals-blacktop-pushup-punishment
http://www.10news.com/news/parents-upset-with-principals-blacktop-pushup-punishment
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Dent acknowledged the forced pushups were a “consequence,” which were clearly imposed as a 

disciplinary measure. The semantic characterization of her actions as a “consequence” rather 

than “punishment” is a meaningless distinction without a difference. “[T]he label placed upon an 

act or the alleged motivation of the person performing the act is not determinative of whether 

that act constitutes punishment. The prohibition of corporal punishment is the prohibition of all 

infliction of pain upon the body even where the motive is not evil and the act is done with the 

intention of treating.” Kate' Sch. v. Dep't of Health, 94 Cal. App. 3d 606, 617 (1979).  

 

The injuries sustained also indicate that Principal Dent failed to meet her duty to take all 

reasonable steps to ensure students’ safety. Hoyem v. Manhattan Beach City Sch. Dist., 22 Cal. 

3d 508, 513 (1978). Schools are obligated to avoid placing students in harm’s way, even if no 

students have previously been injured under similar circumstances, so long as the danger of 

injury to a child is reasonably foreseeable. Ziegler v. Santa Cruz City High Sch. Dist., 168 Cal. 

App. 2d 277, 284 (1959). Here, it was foreseeable that having students press their hands on hot 

blacktop for a prolonged period of time would cause pain and injury. In fact, the risk of injury 

was so foreseeable that several students reportedly felt the need to take special precautions 

before coming to school on Monday, October 17
 
by wearing sweaters around their waists so that, 

when they were commanded to assume the pushup position, they could lay their sweater sleeves 

on the ground to protect their hands from the hot blacktop. Put another way, nine and ten year-

olds had to rely on their own craftiness to ensure that an official entrusted with their safety could 

not inflict pain on them.  

 

The principal also violated San Diego Unified School District’s Uniform Discipline Plan, 

which states, “[i]n all instances, school discipline should be reasonable, timely, fair, age-

appropriate, and match the severity of the student’s misbehavior.”
2
 It is difficult to imagine that 

causing a large group of nine and ten year-old children physical pain, including the blistering of 

their hands, is age-appropriate and matches the severity of any misbehavior, particularly where 

not all the students punished were engaged in misbehavior.   

 

Furthermore, Principal Dent’s threat to involve law enforcement also runs counter to the 

Uniform Discipline Plan, which states “[d]istrict and school staffs are encouraged to avoid the 

unnecessary criminalization of students and as such, city police involvement should be limited to 

situations when it is necessary to protect the physical safety of students and staff, and/or 

appropriate to address the criminal behavior of persons other than students.” There is no 

indication that the children being punished were engaged in criminal activity, so the threat to 

have them sent to Juvenile Hall was baseless. As noted in a recent ACLU of California report, by 

relying on law enforcement to address conduct violations on campus, “thousands of students—

particularly students of color, low-income students, LGBTQ students, and students with 

                                                 
2
 See San Diego Unified School District Uniform Discipline Plan 2012, at 3.  Available at 

https://www.sandiegounified.org/sites/default/files_link/district/files/policy/discipline/UniformD

isciplinePlan.pdf. 
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disabilities—are shunted into the school-to-prison pipeline.”
3
  Given the negative implications of 

law enforcement contact for youth, particularly in communities of color, unnecessarily 

threatening to bring law enforcement onto campus for a mere school discipline issue was not 

only irresponsible, but “undermine[s] the trust that is essential to school safety and betray[s] 

California educators’ fundamental commitment to fairness.”
4
    

 

Finally, the principal wrongly promoted an unhealthy relationship with physical fitness.  

As the California Association for Health, Physical Education, Recreation and Dance 

(CAHPERD) has noted, “[t]eachers do not punish children with reading and then expect them to 

develop a joy for reading. Neither should teachers punish with exercise and expect children to 

develop a love of activity.”
5
 For this reason, the National Association for Sport and Physical 

Education, the U.S. Department of Health and Human Services, Centers for Disease Control and 

Prevention, the National Association of State Boards of Education, and CAHPERD all agree that 

students should never be punished by requiring physical activity, including push-ups.
6
 

 

B. The “Stay Away” Letters Were Unsupported by the Facts and Issued in Violation of the 

Parents’ Due Process and Free Speech Rights. 

The California legislature has found that it “is essential to our democratic form of 

government that parents and guardians of schoolage children attending public schools . . . 

participate in improving public education institutions.” Educ. Code § 51100(a). To this end, 

parents have the right to “participate in the education of their children.” Educ. Code § 51101(a). 

This right includes the right to meet with “their child’s teacher or teachers and the principal of 

the school in which their child is enrolled.” Educ. Code§ 51101(a)(2). Because “Stay Away” 

letters make it difficult, if not impossible, for parents to exercise their right to participate in their 

children’s education, they should be issued only in extraordinary circumstances. 

 

Unless the parents engaged in behavior that incited violence or created a substantial 

disruption to the operation of the school campus, it was inappropriate for the District to send 

“Stay Away” letters, particularly without first holding a hearing about their alleged misconduct. 

Under Penal Code § 626.4, a school’s chief administrative officer may notify a person that 

consent to remain on the campus has been withdrawn “whenever there is reasonable cause to 

believe that such person has willfully disrupted the orderly operation of such campus or facility.” 

                                                 
3
 “You Have the Right to Remain a Student: How California School Policies Fail to Protect and 

Serve,” at 7.  ACLU of California. October 2016.  Available at https://www.aclusocal.org/wp-

content/uploads/2016/10/The-Right-to-Remain-a-Student-ACLU-CA-Report.pdf. 
4
 Id.  

5
 See CAHPERD Position Statement on the Use of Physical Activity as Punishment, available at 

http://www.pesoftware.com/resources/exercise.html#CAHPERD.  
6
 See Texas School Health Advisory Committee, Research and Recommendation of Benefits to 

Students in School Districts that Prohibit Physical Activity as Punishment, September 12, 2011, 

available at  

https://www.dshs.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=8589986766.  

https://www.aclusocal.org/wp-content/uploads/2016/10/The-Right-to-Remain-a-Student-ACLU-CA-Report.pdf
https://www.aclusocal.org/wp-content/uploads/2016/10/The-Right-to-Remain-a-Student-ACLU-CA-Report.pdf
http://www.pesoftware.com/resources/exercise.html#CAHPERD
https://www.dshs.texas.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=8589986766
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The California Supreme Court has narrowly construed section 626.4 to preserve its 

constitutionality, interpreting it “to prohibit only incitement to violence or conduct physically 

incompatible with the peaceful functioning of the campus.” Braxton v. Mun. Ct., 10 Cal. 3d 138, 

150(1973).
7
 The “disruption” must be severe enough to “constitute a substantial and material 

threat to the orderly operation of the campus or facility.” Id. (internal quotation marks and 

citation omitted). Before issuing an exclusion order, there must be notice and a hearing on the 

alleged misconduct, unless the “campus administrator reasonably finds that the situation is such 

an exigent one that the continued presence on the campus of the person from whom consent to 

remain is withdrawn constitutes a substantial and material threat of significant injury to persons 

or property.” Id. at 700.  

 

From what I understand, none of the parents were provided notice or a hearing before the 

“Stay Away” letters were issued, so it was only appropriate to issue the letters if someone in the 

administration had determined that the parents’ presence on campus over a 14-day period created 

an exigent circumstance likely to cause a “substantial and material threat of significant injury to 

persons or property.” I am aware of no facts that would enable an administrator to reasonably 

conclude that the parents’ behavior at one meeting, in response to their children being physically 

harmed by school staff, constituted such an exigent circumstance to justify their banishment from 

campus for 14 days. Mere disagreement, even if heated, is not sufficient. Parents cannot be 

banished from campus because they are understandably upset when a principal harms their 

children. To make matters worse, the most recent letter received by parents indicates that the 

school has unilaterally decided that the banishment may last longer, and may only be lifted if 

they attend meetings, not hearings, at times set by the school during working hours, without 

regard for parents’ availability at those times. This is impermissible under Penal Code § 

626.4(c), which clearly states that “[i]n no case shall consent be withdrawn for longer than 14 

days from the date upon which consent was initially withdrawn.” 

  

Had the District provided the required hearings into the parents’ alleged misconduct, it is 

unlikely the “Stay Away” letters would have been deemed justified. For instance, I understand 

that one of the behaviors the parents are alleged to have engaged in was “incitement” of other 

parents to some sort of “belligerent” action. However, while incitement to violence provides 

sufficient grounds for banishment under section 626.4, incitement to other forms of action, 

including incitement to voice disapproval, does not. Braxton, 10 Cal. 3d at 144 (section 626.4 

does not constrain “the lawful exercise of free speech and other First Amendment liberties 

[because] [w]e think the Legislature distinguished, in substance, between lawful peaceful 

persuasion and unlawful physical coercion.”). Furthermore, “the incited violence … must be a 

specifically intended consequence of the speaker’s plea and not a result of unreasonable 

reactions by hostile onlookers or overly zealous supporters.” Id. at 703. I am unaware of any 

facts that would indicate that the allegedly offending parents intended to incite anyone at the 

“Coffee with the Principal” meeting to become violent or commit unlawful acts.  

 

                                                 
7
 While Braxton dealt with the application of section 626.4 to students, there is no indication that 

its holdings are confined to students. Id. at 708 n.2. 
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III. Conclusion 

The ACLU calls on the San Diego Unified School District to take appropriate action to 

thoroughly investigate this matter and prevent it from reoccurring. First, the District should 

reaffirm its commitment to ensure that all of its officers and administrators comply with the 

statutory prohibition against corporal punishment. Staff members whose positions give them the 

power to subject students to such treatment should be provided with training informing them of 

the prohibition and explaining that this includes the punitive use of physical exercise, which only 

reinforces a negative association with physical activity. Second, the District should immediately 

and unconditionally lift the ban on the parents who received the Stay Away letters. If it believes 

that any of them present an immediate threat to the orderly operation of campus, then it must 

offer them a meaningful hearing before banishing them again. District administrators should also 

be instructed about the appropriate legal standards governing banishment under section 626.4, 

and should be made aware that “Stay Away” letters ought only be issued under truly 

extraordinary circumstances. If District policy needs to be amended to reflect this legal standard, 

then steps should be immediately taken to do so. Third, the District must re-train its staff to 

underscore the principle, found in its Uniform Discipline Plan, that law enforcement will not be 

asked to address school discipline issues, nor will the threat of law enforcement be invoked to 

compel compliance with school disciplinary measures. 

 

Finally, the principal must apologize immediately, publicly, and unconditionally for 

inflicting physical abuse on children. We also recommend the District offer free medical 

examinations and psychological counseling to any of the children who were subjected to the 

forced exercise. The education of children is more likely to be successful when students, 

educators, and parents are all working together toward the same goal. Yet this incident has 

threatened to fracture some of the very relationships necessary to the educational success of these 

students. Restorative justice principles, whereby the offending staff members and the victims of 

the punishment are brought together to discuss the matter, may provide a useful resource for 

engaging in a conversation to mend those wounds.   

 

Please feel free to call me at 619.398.4485 or email me at bvakili@aclusandiego.org if 

you have any questions. I look forward to your written response. Thank you for your attention to 

this matter. 

 

Sincerely, 

 

 
 

Bardis Vakili 

Senior Staff Attorney 

 

 

mailto:bvakili@aclusandiego.org
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cc: Andra Donovan 

 General Counsel 

 San Diego Unified School District 

 adonovan@sandi.net 


