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JOHN SK DOE, a minor, by and through his ) 
Guardian ad Litem, Jolene Picard 	) 

) 
Plaintiffs, 	 ) 

) 
VS. 	 ) 

) 

SAN DIEGO UNIFIED SCHOOL DISTRICT;) 
SOCIAL ADVOCATES FOR YOUTH SAN ) 
DIEGO, INC., a California Corporation, doing ) 
business as SAY SAN DIEGO; RICHARD ) 
DAVILA; WAN RAMIREZ and JANIE ) 
WARDLOW and DOES 1 to 100, Inclusive, ) 

) 
Defendants. 	 ) 

) 
) 
) 
) 
) 

Case No.: 37-2014-00009047-CU-NP-CTL 
[Unlimited] 

FIRST AMENDED COMPLAINT FOR 
DAMAGES: 

I. Negligence 
2. Negligent Hiring, Supervision and 

Retention 
3. Negligent Failure to Train (42 U.S.C. 

§ 1983) 
4. Intentional Misrepresentation, 

Deceit and Concealment 
5. Negligent Misrepresentation 
6. Intentional Infliction of Emotional 

Distress 
7. Sexual Battery (C.C. § 1708.5) 
8. Assault 
9. False Imprisonment 
10.Sexual Harassment (C.C. § 51.9) 
11.Gender Violence (C.C. § 52.4) 
12.Failure to Prevent Harassment 
13.Negligence Per Se 
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COMES NOW Plaintiff JOHN SK DOE, a minor by and through his Guardian ad Litem, Jolene 

Picard (hereinafter JOHN SK DOE is referred to as "Plaintiff"), and allege as follows: 

1. Jolene Picard is the mother and natural guardian of Plaintiff. The named used by 

JOHN SK DOE in this Complaint is not the actual name of Plaintiff, but is a fictitious name used 

to protect the privacy of JOHN SK DOE, a victim of childhood sexual harassment, molestation 

and abuse. Plaintiff is a male, born February 14, 2002, and was a minor during the entire time of 

the sexual misconduct alleged herein. 

2. At all times mentioned herein, Plaintiff was a resident of the County of San 

Diego, State of California, and a student at Washington Elementary School (referred to herein as 

"VIES") located at 1789 State Street, San Diego, California 92101, a public elementary school 

for students approximately 4 years of age through 11 years of age, located within and part of the 

SAN DIEGO UNIFIED SCHOOL DISTRICT. 

3. At all times mentioned herein, Defendant SAN DIEGO UNIFIED SCHOOL 

DISTRICT (referred to herein as "SDUSD"), is and was a governmental public entity located in 

and operating in the County of San Diego, State of California, and conducting substantial 

educational business activities therein. 

4. At all times mentioned herein, VIES, and its officers, directors, staff; teachers, 

employees, aides, volunteers and agents were owned, operated, administered, governed and 

controlled by SDUSD. 

5. At all times mentioned herein, Defendant SOCIAL ADVOCATES FOR YOUTH, 

INC., doing business as SAY SAN DIEGO ("SAY"), is a corporation incorporated under the 

laws of the state of California located in and operating in the County of San Diego, State of 

California, with its principal place of business at 8755 Aero Dr., Ste 100, San Diego, CA 92123, 

and established and dedicated to the development of young people, their families and 

communities. 

6. At all times mentioned herein, SAY contracted with SDUSD to provide before 

and after school services at numerous schools throughout the District. At all times relevant 

• 
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herein, SAY provided an after school program at WES known as PrimeTime, which Defendants 

advertise to parents and the public as a safe place for elementary and middle school age youth to 

experience academic enrichment and recreational activities during the hours before and after the 

regular school day, designed to create an enthusiasm for learning. 

7. At all times mentioned herein, Defendant RICHARD DAVILA ("DAVILA") was 

an adult male, approximately 23 years of age, who Plaintiff is informed and believes, and thereo 

alleges, was a resident of the County of San Diego, State of California. During the period of 

time in which the childhood sexual harassment, molestation and abuse of Plaintiff took place as 

alleged herein, DAVILA was an employee, agent and representative of WES, SDUSD and SAY, 

providing his services on behalf of Defendants, and each of them, as an academic assistant, aide, 

homework helper, teacher, coach, lunchtime playground supervisor, volunteer, school 

maintenance staff member, mentor and youth supervisor at the PrimeTime program at WES. 

DAVILA was a child care helper of students at WES, in a special and in loco parentis 

relationship with Plaintiff, owing a duty of care to insure his safety. 

8. Plaintiff is informed and believes, and thereon alleges, that at all times mentioned 

herein, DAVILA was an employee, volunteer, agent and representative of PrimeTime, SDUSD 

and SAY, providing his services on behalf of Defendants, and each of them, fell under their 

administration, direction and control, and was acting and conducting himself within the purpose, 

course and scope of his relationship with PrimeTime, SAY and SDUSD. 

9. At all times mentioned herein, Defendant IVAN RAMIREZ ("RAMIREZ") was 

an adult male, who Plaintiff is informed and believes, and thereon alleges, was a resident of the 

County of San Diego, State of California. During the period of time in which the childhood 

sexual harassment, molestation and abuse of Plaintiff took place as alleged herein, RAMIREZ 

was an employee, volunteer, agent and representative of PrimeTime, SDUSD and SAY, 

providing his services on behalf of Defendants, and each of them, as an academic assistant, 

volunteer, aide, teacher, homework helper, coach, mentor and youth supervisor at the PrimeTime 

program at WES, and held the position of Site Supervisor at WES. RAMIREZ was a child care 

helper of students at WES, in a special and in loco parentis relationship with Plaintiff, owing a 
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duty of care to insure his safety. At all times mentioned herein, RAMIREZ was a mandated 

reporter of the wrongful conduct alleged herein pursuant to the Child Abuse and Neglect 

Reporting Act, embodied in California Penal Code Section 11164, et al. 

10. Plaintiff is informed and believes, and thereon alleges, that at all times mentioned 

herein, RAMIREZ was an employee, agent and representative of PrimeTime, SAY and SDUSD, 

fell under theft administration, direction and control, and was acting and conducting himself 

within the purpose, course and scope of his relationship with PrimeTime, SAY and SDUSD. 

11. At all times mentioned herein, Defendant JANIE WARDLOW ("WARDLOW") 

was an adult female, who Plaintiff is informed and believes, and thereon alleges, was a resident 

of the County of San Diego, State of California. During the period of time in which the 

childhood sexual harassment, molestation and abuse of Plaintiff took place as alleged herein, 

WARDLOW was an employee, agent and representative of WES and SDUSD and providing her 

services on behalf of Defendants, and each of them, as the Principal and senior site administrator 

at WES. WARDLOW acted in a special and in loco parentis relationship with Plaintiff, owing a 

duty of care to insure his safety. At all times mentioned herein, WARDLOW was a mandated 

reporter of the wrongful conduct alleged herein pursuant to the Child Abuse and Neglect 

Reporting Act, embodied in California Penal Code Section 11164, et al. 

12. Plaintiff is informed and believes, and thereon alleges, that at all times mentioned 

herein, WARDLOW was an employee, agent and representative of VIES and SDUSD, fell under 

their administration, direction and control, and was acting and conducting herself within the 

purpose, course and scope of her relationship with WES and SDUSD. 

13. California Code of Civil Procedure section 340.1 states that in "an action for 

recovery of damages suffered as a result of childhood sexual abuse, the time for commencement 

of the action shall be within eight years of the date the plaintiff attains the age of majority." As 

Plaintiff is currently under the age of majority and all claims are for damages suffered as a result 

of childhood sexual abuse occurring after January 1, 2009, Plaintiff's claims are exempt from the 

Government Claims Act as allowed under Government Code section 905(m). As such, 

Plaintiff's claim is timely filed. 

FIRST AMENDED COMPLAINT FOR DAMAGES 

2 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 



2 

3 

4 

5 

7 

8 

9 

10 

• 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

14. Plaintiff is ignorant of the true names and capacities of defendants sued herein as 

DOES 1 to 100, Inclusive, and therefore sue these defendants by such fictitious names. Plaintiff 

is informed and believes and based thereon alleges that said fictitiously named defendants knew, 

authorized, directed, participated in, ratified and/or otherwise consented to the actions and 

inaction of the remaining defendants, and each of them. Plaintiff will amend this complaint to 

allege their true names and capacities when ascertained. Defendants SDUSD, SAY, DAVILA 

RAMIREZ and WARDLOW and Does 1 through 100 are sometimes collectively referred to 

herein as "Defendants"; such collective reference refers to all Defendants and the Doe 

Defendants. 

15. Plaintiff is informed and believes and based thereon alleges that all Defendants, 

including the fictitiously named Defendants, are legally responsible in some actionable manner 

for the events and happenings referred to in this Complaint, and that Plaintiffs injuries, damages 

and overall harm as herein alleged were proximately caused by that wrongful conduct. 

16. Plaintiff is informed and believes and thereon allege that at all limes herein 

mentioned each of the Defendants, including the fictitiously named defendants, were the owners, 

operators, directors, officers, partners, representatives, agents, servants, employees, and/or alter-

ego of each of the remaining defendants and, in doing the things hereinafter alleged, was at all 

times acting within the purpose, course and scope of such relationship and with the knowledge 

consent and permission of each of the other Defendants, and/or was legally responsible for the 

conduct of the remaining Defendants. 

17. Plaintiff is informed and believes, and on that basis alleges, that at all times 

mentioned herein, Defendants and each of them and DAVILA were the trustees, partners, servants, 

joint venturers, shareholders, contractors, employees and/or agents of each and every other 

Defendant, and the acts and omissions herein alleged were done by them, acting individually, 

through such capacity and within the scope of their authority, and with the permission and consent of 

each and every other Defendant and that said conduct was thereafter ratified by each and every other 

Defendant, and that each of them is jointly and severally liable to Plaintiff. 

18. SDUSD and SAY retained, employed, and represented DAVILA as an academic 

FIRST AMENDED COMPLAINT FOR DAMAGES 

5 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

• 	16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

assistant, aide, teacher, homework helper, coach, playground supervisor, school maintenance 

staff member, mentor, volunteer and/or supervisor at 'WES and within the PrimeTime program at 

WES, and held DAVILA out to the public, Plaintiff and Plaintiff's family to be of high ethical 

and moral repute, and to be in good standing with SDUSD, WES, SAY, the State of California 

and the public in general. In this capacity, DAVILA operated on the WES campus as both part 

of the PrimeTime program on behalf of Defendants as well as part of the WES school 

community as an academic assistant, aide, homework helper, teacher, playground supervisor, 

maintenance staff member, mentor and youth supervisor, and interacted with Plaintiff and the 

other Defendants in that capacity both during school hours and during the after school program. 

Inherent in this relationship was the understanding that DAVILA was a person of high ethical 

and moral standing, selected to provide guidance, mentoring, leadership, coaching and advising 

students, including Plaintiff. Plaintiff and his family reasonably assumed that DAVILA was a 

person worthy of their trust. 

19. SDUSD and SAY retained, employed, and represented RAMIREZ as an academi 

assistant, teacher, homework helper, volunteer, mentor and youth supervisor both as part of the 

WES school community and within the PrimeTime program, and held RAMIREZ out to the 

public, Plaintiff and Plaintiff's family to be of high ethical and moral repute, and to be in good 

standing with SDUSD, WES, SAY, the State of California and the public in general. In this 

capacity, RAMIREZ operated in the PrimeTime program on behalf of Defendants as an 

academic assistant, volunteer, homework helper, teacher, mentor and youth supervisor, and 

interacted with Plaintiff and the other Defendants in that capacity. Inherent in this relationship 

was the understanding that RAMIREZ was a person of high ethical and moral standing, selected 

to provide guidance, mentoring, leadership, coaching and advising to students, including 

Plaintiff, and to provide for their safety as a child care taker. 

20. SDUSD retained, employed, and represented WARDLOW as an academic 

professional, administrator, principal at WES, person worthy of trust and responsible for 

overseeing the health, safety and well-being of students at WES, and held WARDLOW out to 

the public, Plaintiff and Plaintiff's family to be of high ethical and moral repute, and to be in 
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good standing with SDUSD, WES, the State of California and the public in general. In this 

capacity, WARDLOW operated as the principal at WES and interacted with Plaintiff and the 

other Defendants in that capacity. Inherent in this relationship was the understanding that 

WARDLOW was a person of high ethical and moral standing, selected to provide guidance, 

mentoring, leadership, and advising to students, including Plaintiff, and to provide for their 

safety as a child care taker. 

21. This Court has jurisdiction over this action pursuant to the California 

Constitution, Article VI, § 10, which grants the Superior Court, "Original jurisdiction in all 

causes except those given by statute to other courts." Any statutes which this action is brought 

under do not specify any other basis for jurisdiction. 

22. This Court has jurisdiction over all Defendants because upon information and 

belief, each party is either a citizen of California, has sufficient minimum contacts in California, 

or otherwise intentionally avails itself of the California market so as to render the exercise of 

jurisdiction over it by the California courts consistent with traditional notions of fair play and 

substantial justice. Additionally, the incident out of which this Complaint arose took place in the 

City of San Diego, County of San Diego, and State of California. 

23. Venue as to each Defendant is proper in this judicial district pursuant to 

California Code of Civil Procedure §395(a) as a portion of the acts complained of herein 

occurred in the County of San Diego. The injuries to Plaintiffs occurred in the County of San 

Diego. 

FACTS COMMON TO ALL CAUSES OF ACTION 

24. SAY provides a PrirneTime program at WES in association with SDUSD, which 

SAY advertises on its website as a safe place for elementary and middle school age youth to 

experience academic enrichment and recreational activities during the hours before and after the 

regular school day, and that the program is designed to create enthusiasm for learning 

25. From September 2012 through approximately February 2013, and all times 

material hereto, Plaintiff was a 10 year-old male student at WES, a part of the SDUSD, and a 
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participant in the Primetime program offered by SDUSD and SAY on the WES campus. 

26. From September 2012 through February 2013, and at all times material hereto, 

DAVILA was an employee, volunteer, agent and authorized representative of SDUSD and SAY 

during school hours and during the PrimeTime program on the WES campus, acting in his 

capacity as an academic assistant, homework helper, teacher, coach, playground supervisor, 

volunteer, school maintenance staff member, mentor and youth supervisor. In such capacities, 

DAVILA was under the direct supervision, employ, agency and control of SDUSD and SAY and 

Does 1 through 100. 

27. DAVILA, an adult male, was held out as a member of the NVES school staff and 

retained and permitted to assist in the maintenance and upkeep of the WES grounds during the 

2012-13 school year and during school hours when children are present, including Plaintiff. He 

was further a member of the PrimeTime staff at WES during the 2012-2013 school year, and 

through his position, was put into direct contact with Plaintiff, a student at WES. DAVILA was 

assigned to teach, academically assist, help with homework, supervise the playground during 

lunch, volunteer, assist with maintenance efforts on campus, mentor, and coach and supervise 

students at WES, including Plaintiff, both participating in the PrimeTime program and during the 

school day. It is under these circumstances that Plaintiff came to be under the direction and 

control of DAVILA, who used his position of authority and trust over Plaintiff to falsely 

imprison, sexually harass, molest, and abuse him. 

28. DAVILA did sexually harass, molest and abuse Plaintiff, who was a minor at the 

time, on the WES campus. Such conduct was planned, furthered, facilitated and carried out by 

DAVILA while he was on campus during the school day acting as an employee, volunteer, 

representative and/or agent of SDUSD and its staff, and while DAVILA was on campus after 

school while acting as an employee, volunteer, representative and/or agent of SAY. Such 

conduct was done for DAVILA'S sexual gratification, and was performed on Plaintiff without hi 

free consent, as Plaintiff was a minor and thus unable to give valid, legal consent to such sexual 

acts. These actions upon Plaintiff constituted conduct in violation of California Penal Code 

sections 288(a), 288.3, 288.5, 647.6, 1203.066(aX8) and others. In 2013, DAVILA was charged 
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with 9 counts of felony violation of Penal Code  Section 288(a), willful and lewd or lascivious 

acts upon a minor under the age of 14 years, with the intent of arousing, appealing to, or 

gratifying the lust, passions or sexual desires of that person or the child, and Penal Code  Section 

1203.066(a)(8) for substantial sexual conduct with a minor victim under the age of 14 years. 

DAVILA pled guilty on or about September 26, 2013, to 4 counts of violating Penal Code 

Section 288(a), including Penal Code  Section 1203.066(a)(8). He entered into a stipulated 

sentence of 8 years in prison. He was also ordered to lifelong registration as a sex offender 

pursuant to Penal Code  Section 290. 

29. As a student at WES, Plaintiff was under Defendants' direct supervision, care and 

control during PrimeTime and during school hours, thus creating a special relationship, fiduciary 

relationship, and/or special care relationship between Plaintiff and Defendants, and each of them. 

Additionally, as a minor child under the custody, care and control of Defendants, Defendants stood in 

loco parentis with respect to Plaintiff while he was attending school and school-related functions at 

WES. As the responsible parties, employers and/or principals controlling DAVILA, Defendants were 

also in a special relationship with Plaintiff, and owed special duties to Plaintiff. 

30. Plaintiff is informed and believes, and on that basis alleges, that Defendants, and 

particularly RAMIREZ and WARDLOW, knew that DAVILA had engaged in unlawful and 

inappropriate conduct with Plaintiff prior to, during and after the commencement of the sexual 

abuse as described herein. Defendants had a duty to disclose these facts to Plaintiff, his parents, 

law enforcement and reporting agencies and others, but negligently and/or intentionally 

suppressed, concealed or failed to disclose this information. The duty to disclose this 

information arose from the special, trusting, confidential, fiduciary, and/or in loco parentis 

relationship between Defendants and Plaintiff. 

31. Defendants failed to take reasonable steps and/or implement reasonable safeguards to 

avoid acts of unlawful sexual conduct by DAVILA, including, but not limited to, allowing Davila 

access to the WES campus during school hours and after school, thereby allowing Davila access to 

Plaintiff on the WES campus during school hours and after school, preventing abuse of Plaintiff by 

DAVILA, avoiding placement of DAVILA in a position, role, program, function or environment 
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in which interaction or contact with children is an inherent part of that position, role, program, 

function or environment. SDUSD conducted a Category B background check on DAVILA, instead of 

a Category D background check which, if passed, should have limited his exposure to children to only 

times when we was under direct district staff supervision. Instead, Defendants ignored and/or 

concealed the sexual abuse of Plaintiff and others by DAVILA that had already occurred. Plaintiff 

is informed and believes, and on that basis alleges, that Defendants and each of them were given 

actual or constructive notice of incidents of inappropriate conduct by DAVILA,including but 

not limited to such facts as set forth in this Complaint. 

32. Plaintiff is informed and believes, on that basis alleges, that prior to and during the 

sexual harassment, molestation and abuse of Plaintiff, Defendants knew or should have known that 

DA VILA had violated his role as an academic assistant, aide, homework helper, playground 

supervisor, volunteer, school maintenance staff member, teacher, mentor and youth supervisor, 

and used this position of authority and trust acting on behalf of Defendants to gain access to children, 

including Plaintiff, on the WES campus, in which he repeatedly isolated and touched 

Plaintiff in a sexual manner, and engaged in sexual conduct and abuse, including harassment and 

molestation. 

33. With actual or constructive knowledge thai Defendant DAVILA had previously 

engaged in dangerous and inappropriate conduct with Plaintiff, including sexually abusing Plaintiff at 

WES, Defendants conspired to and did knowingly fail to take reasonable steps, and failed to 

implement reasonable safeguards to avoid acts of unlawful sexual conduct in the future by DAVILA, 

including, but not limited to, preventing or avoiding placement of DAVILA in a program, function or 

environment in which contact with children is an inherent aspect of that program, function or 

environment and failure to conduct the proper level of Background check on DAVILA. 

34. Plaintiff further alleges that Defendants failed to report and did hide and conceal from 

parents, teachers, students, staff law enforcement, Plaintiff's parents and others of DAVILA'S 

conduct and the facts and relevant information to bring DAVILA to justice for the sexual abuse and 

misconduct committed upon Plaintiff, despite the special relationship that existed between Defendants 

and Plaintiff. 
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35. 	Defendants engaged in a pattern of conduct which effectively made DAVILA'S 

conduct harder to detect including, but not limited .to: 

a. Permitting DAVILA to remain in a position of authority and trust after Defendants 
knew or had reason to know he had engaged in inappropriate conduct with children, 
beginning with inappropriate attention to Plaintiff and then multiple acts ofmolestation of 
Plaintiff; 

b. Placing DAVILA in an environment that allowed him to be in contact with minots, during WES 
school hours and during the after school program, where he was charged with and given the 
opportunity to provide academic assistance, homework help, supervise the 
playground, volunteer, assist with maintenance, teach, mentor, coach and 
supervise, allowing him to physically interact with, isolate, and abuse children, 
including Plaintiff; 

c. Allowing DAVILA to come into contact with minors, including Plaintiff, without 
adequate supervision during WES school hours and during the after school program; 

d. Allowing DAVILA to remove Plaintiff from the common area where PrimeTime 
children are permitted during program hours, to an isolated, secluded and closed 
room where he repeatedly abused andsexually molested Plaintiff; 

e. Allowing DAVILA to engage in repeated abuse and sexual molestation of 
Plaintiff even after WARDLOW received a copy of an email from RAMIREZ 
dated October 24, 2012, that stated DAVILA had engaged in inappropriate 
behavior on Plaintiff; 

f. Allowing DAVILA continued access to WES and the Prime Time program as an 
employee, volunteer, representative, and/or agent of Defendants even after 
Defendants, and each of them, had actual or constructive notice of DAVILA's 
unlawful conduct upon Plaintiff no later than October 24, 2012. 

g. Failing to inform, or concealing from Plaintiff's parents and law enforcement 
officials DAVILA'S inappropriate attention and conduct with minor children, 
including Plaintiff, even after Defendants, and each of them, had actual or 
constructive notice of DAVILA's unlawful conduct upon Plaintiff no later than 
October 24, 2012; 

h. Failing to inform, or concealing from Plaintiff's parents and law enforcement officials 
the fact that Plaintiff and others were or may have been sexually abused by DAVILA 
after Defendants knew or had reason to know that DAVILA may have sexually 
abused Plaintiff or others, thereby enabling Plaintiff to continue to be endangered and 

• sexually abused, and/or creating the circumstances where Plaintiff and others were less 
likely to be placed in a safe environment and receive medical/mental health care and 
treatment, thus exacerbating the harm to Plaintiff; 

i. Holding out DAVILA to Plaintiff and his parents, students, and to the school 
community as being in good standing and trustworthy; 

j. Failing to take reasonable steps, and to implement reasonable safeguards to avoid 
acts of unlawful sexual conduct by DAVII,A with students who were minor 
children, on the WES campus or otherwise even after Defendants, and each of them, 
had actual or constructive notice of DAVILA' s unlawful conduct upon Plaintiff no 
later than October 24, 2012; 
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k. Failing to put in place a system or procedure to supervise or monitor employees, 
agents, volunteers, or representatives of Defendants to insure they did not 
molest or abuse minors in Defendants' care, including Plaintiff, even after 
Defendants, and each of them, had actual or constructive notice of DAVILA' s 
unlawful conduct upon Plaintiff no later than October 24, 2012;and 

1. Failing to enforce and adhere to established protocol and failure to protect 
students. 

36. By his position within the Defendants' institutions, Defendants and DAVILA 

demanded and required that Plaintiff respect DAVILA in his position of teacher, academic assistant, 

homework helper, aide, coach, mentor, playground supervisor, volunteer, maintenance staff 

member and student supervisor on behalf of Defendants and each of them. 

37. The incidents of abuse outlined herein took place while Plaintiff was under the control 

of DAVILA, in his capacity and position as an aide, teacher, academic assistant, homework helper, 

coach, mentor, playground supervisor, volunteer, maintenance staff and student supervisor, providing 

those services on the WES campus with the authority and consent of the Defendants, and while acting 

specifically on behalf ofDefendants, including, but not limited to, the following: 

a. DAVILA was at all times relevant to this Complaint a teacher, academic 
assistant, aide, homework helper, playground supervisor, volunteer, 
maintenance staff member, mentor, coach and student supervisor at VIES, 
actin on behalf of and under the direction of his supervisors, including 
RAIvIIREZ, through the PrimeTime program provided by SDUSD and 
SAY, and WARDLOW and other representatives of \NTS throughout the 
school day; 

b. While DAVILA sexually harassed, molested and abused Plaintiff, Defendants 
were well aware that DAVILA took a special and unusual interest m Plaintiff 
and spent an inordinate amount of time with Plaintiff as evidenced by the 
RAMIREZ/WARDLOW email dated October 24, 2012; 

c. While DAVILA sexually harassed, molested and abused Plaintiff, Defendants 
were well aware that DAVILA would spend time on the WES campus both during 
normal school hours and during the PrimeTime program hours, such that DAVILA 
was known to be present , and permitted to be present and interact with students, 
including Plaintiff; 

d. DAVILA was willing to donate his additional time to assist WES and 
SDUSD during school hours and on campus, and in return for his services 
Defendants knowingly or negligently failed to conduct any further security 
clearance or background check of DAVILA or otherwise gave him special 
treatment by not vetting or supervising him in the same manner as others in 
his position even after Defendants, and each of them, had actual or 
constructive notice of DAVILA's unlawful conduct upon Plaintiff no later than 
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October 24, 2012; 

e. DAVILA did not have the proper security clearance and background check 
for the level of interaction and contact with children, including Plaintiffs, 
that was permitted by Defendants on the WES campus; and 

f. From approximately September 2012 and continuing into February 
in 	

2013, 
DAVILA groomed, gained the trust of, isolated, and sexually harassed, abused 
and molested Plaintiff, who was a minor at the time DAVHA engaged in 
such activities with Plamtiff while acting in the course and scope of his 
employment2 agency, volunteering, and carrying out his duties and 
responsibilities with Defendants on the campus of WES. 

38. 	DAVILA groomed, gained the trust of, and sexually harassed, abused and 

molested Plaintiff on multiple occasions ranging from approximately September 2012 and 

through February 2013, in ways including but not limited to the following: 

a. DAVILA gained the trust and confidence of Plaintiff by interacting with him on 
the WES campus during the school day, during the PrimeTime program at 
WES, offering him assistance with his school work and projects and engaging 
Plaintiff with games, activities, sports and companionship. While Plaintiff had 
initially asked DAVILA for help with his school assignments during 
PrimeTime, DAVILA soon began seeking out Plaintiff and volunteering his 
assistance to Plaintiff without being asked. 

b. DAVILA then searched out, interacted with and photographed Plaintiff on the 
WES campus, both during school hours and during PrimeTime hours. 
DAVILA gained the attention, favor and trust of Plaintiff by providing Plaintiff 
gifts and extra bonus bucks which could be used by students to purchase items 
at PrimeTime. DAVILA made a point of giving candy to Plaintiff and his 
sister, who was also a PrimeTime participant at WES, but not to other students. 
DAVILA would tell Plaintiff they were good friends. As DAVILA gained 
Plaintiff's trust and confidence, he engaged him in inappropriate conversations, 
one-on-one encounters, and eventually isolation, inappropriate physical contact 

	

and molestation all on the WES campus. This conduct began in or about 	' 
September 2012 and continued through the time of DAVILA'S arrest on 
February 5, 2013. 

c. On or about October 24, 2012, DAVILA attended a WES school function at the 
WES campus, where he used the opportunity to meet Plaintiff's mother and sit 
with Plaintiff's family. DAVILA used the opportunity to take pictures of 
Plaintiff for his own use and enjoyment. Plaintiff is informed and believes, and 
thereon alleges, that DAVILA was at the school function with the knowledge 
and consent of the Defendants even though it was not a SAY function and 
DAVILA was not an invitee of Plaintiff. 
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d. DAVILA took Plaintiff to Room 15 on the WES campus. Room 15 is a storage 
room adjacent to the WES auditorium where Primetime was held, but outside 
the permitted area for students participating in PrimeTime. DAVILA would 
take Plaintiff to Room 15 behind a closed door and under the premise of 
retrieving supplies or games. On more than ten (10) occasions, DAVILA took 
Plaintiff to Room 15 where he would isolate, sexually harass, abuse and molest 
him by touching, fondling, rubbing, squeezing and masturbating Plaintiff's 
penis. Defendant would rub his hand over Plaintiff's groin area and put his 
hand on Plaintiff's penis and repeatedly squeeze it in order to sexual arouse 
Plaintiff and DAVILA. When DAVILA was done, he would walk Plaintiff 
back to the auditorium or send him off to play with the rest of the PrimeTime 
students and staff While engaging in such acts DAVILA would talk to Plaintiff about 
the acts he was performing, and such other acts of a sexual nature that DAVILA wanted 
to perform, while also reassuring Plaintiff they were friends and he should continue to 
trust and befriend DAVILA. 

e. In October 2012, a PrimeTime staff member, who Plaintiff is informed and 
believes and thereon alleges was RAMIREZ, noticed DAVILA was displaying 
inappropriate behavior and attention towards Plaintiff. The staff member gave 
DAVILA a warning, but no other discipline, restrictions or follow up was 
conducted despite significant lapses of protocol in the monitoring and 
supervising of DAVILA'S interactions with students, including Plaintiff. A 
representative of SAY, SDUSD and PrimeTime questioned Plaintiff about 
DAVILA, but no follow up was done with Plaintiff, Plaintiff's family or law 
enforcement and DAVILA was permitted to continue his inappropriate and 
harmful conduct with and on Plaintiff. 
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f. WARDLOW received an email from RAMIREZ dated October 24, 2012, 
reporting inappropriate conduct by DAVILA on Plaintiff. WARDLOW 
continued to allow DAVILA on the WES campus. WARDLOW further 
allowed DAVILA to volunteer, assist and perform duties on the WES campus 
during school hours, including but not limited to being on campus while 
children were present and assisting with school maintenance and janitorial 
duties through February 2013. 
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g. A memo circulated by WARDLOW or other WES school officials stated that 
DAVILA was providing attention to one child at school, yet no steps were 
taken to keep DAVILA away from children, including Plaintiff. DAVILA was 
permitted to spend the entire day on the VIES campus outside of PritneTime 
hours, thereby providing DAVILA further, unrestricted access to children, 
including Plaintiff. 
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28 h. On another occasion after October 2012, when Plaintiff's mother arrived at 
WES to pick up Plaintiff, DAVILA and Plaintiff were both absent from the 
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assembly room. RAMIREZ immediately hurried out and directly to Room 15 
where RAMIREZ suspected DAVILA and Plaintiff were present. Plaintiff's 
mother followed RAMIREZ to Room 15, where DAVILA was discovered 
alone with Plaintiff with the door closed, playing a game. 

i. DAVILA'S sexual harassment, abuse and molestation of Plaintiff was 
unwanted, unsolicited and repeated. DAVILA insisted that Plaintiff continue to 
submit to his conduct, taking advantage of Plaintiff's youth and trust and his 
own position of authority to carry out his acts. Plaintiff was afraid to tell 
anyone what was happening. ' 

As a result of the sexual harassment, molestation and abuse by DAVILA, 
Plaintiff has suffered extensive physical, psychological and emotional damages. 
Beginning in Fall 2012 and thereafter, Plaintiff would get physically ill at the 
thought of going to school and being abused by DAVILA. Plaintiff began 
suffering from severe headaches and stomach pain. Plaintiff would leave 
school during the day because of illness to avoid DAVILA. Plaintiff's fear of 
DAVILA escalated to the point where he experienced panic attacks and 
seizures. In December 2012, Plaintiff was diagnosed with epilepsy and a 
seizure disorder, requiring medication and extensive medical testing. Plaintiff 
had no history of epilepsy or seizures prior to DAVILA'S molestation. The 
manifestation of epilepsy and the onset of seizures have been attributed to the 
stress and fear resulting from DAVILA'S sexual abuse once it was discovered 
and Plaintiff's doctors were notified. 

k. Beginning in or about November 2012, Plaintiff's grades and schoolwork 
started to suffer because of time missed from school due to the aforementioned 
illnesses, inability to focus in class out of fear of DAVILA and the onset of 
epilepsy and seizures. Plaintiff was disciplined by WES administrators for his 
declining grades and his elective extra-curricular activities were taken away at 
WES by Defendants. 

I. In late January or early February 2013, DAVILA sent a text message to 
Plaintiff's mother, asking if he could give Plaintiff a birthday present. 
DAVILA also asked if he could tutor Plaintiff with his schoolwork, 
representing he had spoken to Plaintiff's teacher and learned his school work 
needed improvement. DAVILA'S charitable gestures were an attempt to gain 
further access to Plaintiff and continue his harmful acts upon him. 

m. On February 4, 2013, DAVILA presented Plaintiffs mother with a sketch he 
drew of Plaintiff. DAVILA again offered to tutor Plaintiff on nights and 
weekends. 

n. On the morning of February 5, 2013, Plaintiff told his mother that DAVILA ha 
been molesting him for the past several months at WES and during PrimeTime. 

FIRST AMENDED COMPLAINT FOR DAMAGES 

2 

:3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

15 



With WARDLOW'S knowledge and consent, DAVILA was on campus on 
Tuesday, February 5, 2013 at 1155 a.m., during regular school hours, assisting 
with janitorial duties when he was arrested. 

o. Law enforcement discovered photos of Plaintiff on DAVILA'S cell phone and 
computer. The wallpaper on DAVILA'S cell phone was a photo of Plaintiff. 
DAVILA'S backpack contained a book depicting a sexual relationship between 
a man and boy. A search of a laptop computer in DAVILA's backpack 
revealed several files containing child pornography. A federal complaint was 
filed against DAVILA in 2013 for violation of Title 18, USC 2252(a)(2) — 
Receipt of Images of Minors Engaging in Sexually Explicit Conduct. 

P. Plaintiff's sexual harassment, molestation and abuse occurred as a result not 
only of DAVILA'S actions, but because of the actions and/or inactions of 
SDUSD, SAY, RAMIREZ and WARDLOW, and their employees, 
administrators, officers and agents in failing to properly hire, train and 
supervise DAVILA and each of the other Defendants, and in failing to prevent 
DAVILA from harming Plaintiff. This includes placing and keeping in place 
DAVILA in a position where he could supervise, interact with, gain influence 
and control over, isolate, and abuse minor children, assisting in the 
misrepresentation, deceit and concealment of DAVILA'S tortious conduct and 
preventing the disclosure of DAVILA'S sexual abuse of Plaintiff. 

q. At no time did Defendants, or any of them, take any action to restrict 
DAVILA'S access or interaction with minors, including Plaintiff. Defendants' 
conduct made it a virtual certainty that Plaintiff and/or other minors would be 
victimized by DAVILA. This culture and policy followed by Defendants lead 
to the negligent hiring, supervision and retention of DAVILA and potentially 
other child molesters yet to be discovered. Despite having notice that Plaintiff 
was being sexually abused by DAVILA, Defendants failed to protect Plaintiff 
by preventing the abuse from continuing. 

r. Duringthe time that Plaintiffwas being sexually abused by DAVILA, Defendants 
RAMIREZ, WARDLOW, SAY and SDUSD, actually or constructively, had 
full knowledge that inappropriate conduct occurred and continued to take place. 
Despite having a duty to do so as a child care taker, supervisor and/or teacher, 
Defendants took no action to protect Plaintiff from further sexual abuse by 
DAVILA. 

39. 	As set forth more fully herein above, DAVIIA did isolate, sexually harass, molest and 

abuse minor Plaintiff. Plaintiff is informed and believes, and on that basis alleges, that such conduct 

by Defendant DAVILA was based upon Plaintiff's gender and was done for DAVILA'S sexual 
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gratification. These actions were performed upon Plaintiff, without his free consent, and constituted 

conduct in violation of Penal Code sections 288(a), 288.3, 288.5, 647.6, 1203.066(a)(8) and others. 

40. Plaintiff is informed and believes, and thereon alleges, that Defendants and each 

of them, were or should have been aware of DAVILA'S wrongful conduct at or about the time it 

was occurring, and thereafter, but took no action to deter, inhibit or stop the conduct, or to assist 

Plaintiff or Plaintiff's family with the trauma resulting from such conduct. Despite the 

knowledge, authority and ability to do so, Defendants willfully refused to and/or negligently 

failed to act so as to stop DAVILA'S wrongful conduct from occurring, or to protect Plaintiff 

from trauma and harm, or to notify Plaintiff's family of the conduct. This failure was a part of 

Defendants' plan and arrangement to conceal the wrongful acts, the failure of Defendants to 

follow applicable reporting requirements and their policies and procedures for interviewing, 

investigating, retaining, reviewing, monitoring, supervising and reprimanding their volunteers, 

representatives, employees and agents, to prevent public disclosure of DAVILA'S acts, to avoid 

scandal and negative publicity, to avoid an investigation and action by law enforcement and 

licensing agencies, and to avoid disclosure of Defendants' tolerance of child sexual harassment, 

abuse and molestation. Plaintiff is informed and believes, and on that basis alleges, that such 

actions were motivated by a desire to protect the reputation of Defendants and each of them, and 

to protect the financial and community support of Defendants, even though doing so fostered an 

environment where sexual harassment, molestation and abuse could continue. 

41. As a direct and proximate result of Defendants' conduct, Plaintiff was subjected 

to multiple and repeated offensive sexual harassment, abuse and molestation to his person and 

body, resulting in harm and damages. Defendants' conduct resulting in the manifestation of 

epilepsy and a seizure disorder brought on by the terror and stress of the wrongful conduct. 

Plaintiff experiences ongoing mental, physical and nervous pain and suffering. Plaintiff is 

informed and believes and thereon alleges that such injuries will result in permanent disability to 

him and affect his physical activities, lifestyle and function, the ability to enter into and maintain 

meaningful and healthy personal and intimate relationships, and require ongoing medical, 

counseling and psychiatric care for the remainder of his life. 
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42. As a direct result of the isolation, sexual harassment, abuse and molestation by 

DAVILA, Plaintiff began to experience severe mental, emotional, and psychological problems, 

including but not limited to, anger, anxiety, difficulty with school, illness, fear of adults, terror at 

being left alone or in a closed room, episodes of crying, nightmares, difficulty with relationships, 

lack of trust in others, confusion about what transpired, guilt and blame, and other emotional 

distress, anxiety, nervousness and fear. Even after DAVILA's arrest, Plaintiff was required to 

transfer schools to further his elementary school education and feel safe while doing so. The 

extent of his harm is substantial, ongoing and long term. 

43. As a direct result of the isolation, sexual harassment, abuse and molestation by 

DAVILA, Plaintiff suffered and continues to suffer from missed time from school to the 

detriment of his grades, schooling and extracurricular activities. Plaintiff's future employment, 

earning capacity and personal development has been adversely affected. Plaintiff required and 

continues to require medical care and treatment, including invasive testing, diagnostic studies 

and lifelong medication. Plaintiff has suffered economic injury, all to Plaintiff's general, special 

and consequential damage in an amount to be proven at trial, but in no event less than the 

minimum jurisdictional amount of this Court. 

44. As is set forth herein, Defendants and each of them have failed to uphold 

numerous mandatory duties imposed upon them by state and federal law, and by written policies 

and procedures applicable to Defendants, including but not limited to the following: 

a. Duty to use reasonable care to protect students from known or foreseeable 
dangers (Government Code Sections 820, 815.2); 

b. Duty to refrain from taking official action that contradicts the provisions of 
Article 1, Section 28 of the California Constitution; 

c. Duty to enact policies and procedures that are not in contravention of the 
Federal Civil Rights Act, Section 1983, and the l4 Amendment of the United 
States Constitution; 

d. Duty to protect students and staff, and provide adequate supervision; 

e. Duty to ensure that any direction given to faculty and students is lawful, and that 
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adults act fairly, responsibly and respectfully towards faculty and students; 

f. Duty to properly train teachers, athletic directors, athletic coaches, youth 
counselors, mentors, administrators, and staff so that they are aware of their 
individual responsibility for creating and maintaining a safe environment; 

1 

2 

3 

4 

8 

g. Duty to supervise faculty and students and enforce rules and regulations 
prescribed for schools, exercise reasonable control over students as is reasonably 
necessary to maintain order, protect property, or protect the health and safety of 
faculty and students, or to maintain proper and appropriate conditions conduciv 
to learning; 

h. Duty to exercise careful supervision of the moral conditions in the school; 

5 

6 

9 

i. Duty to properly monitor students, prevent or correct harmful situations or call for 
help when a situation is beyond their control; 

j. Duty to ensure that personnel are actually on hand and supervising students; 

k. Duty to provide enough supervision to students; 

1. Duty to supervise diligently; 

m. Duty to act promptly and diligently and not ignore or minimize problems; 

10 

11 

12 

13 

14 

15 

16 

n. Duty to refrain from violating Plaintiff's right to protection from bodily restraint or 
harm, from personal insult, from defamation, and from injury to his personal 
relations (Civil Code § 43); 

o. Duty to abstain from injuring the person or property of Plaintiff, or infringing upon 
any of his rights (Civil Code § 1708); 

p. Duty to report suspected incidents of child abuse and more specifically childhood 
sexual abuse (Penal Code §§ 11164, et al.); 

17 
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23 q. Duty to prevent discrimination or sexual harassment and abuse from occurring in 
public educational facilities (Educational Code § 200, et seq.). 

24 

45. 	Compulsory education laws create a special relationship between students and 

Defendants, and students have a constitutional guarantee to a safe, secure and peaceful school 

environment. Defendants and each of them failed to acknowledge unsafe conditions, and therefore 

failed to guarantee safe surroundings in an environment in which Plaintiff was not free to leave, 
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specifically including but not limited to allowing DAVILA to take children for purposes of sexual 

activity and allowing DAVILA to operate in isolated environments, incapable of monitoring from 

the outside, wherein Plaintiff was subjected to sexual harassment, abuse and molestation. 

46. Defendants and each of them had and have a duty to protect students, including 

Plaintiff Defendants were required, and failed, to provide adequate campus supervision, and failed 

to be properly vigilant in seeing that supervision as sufficient to ensure the safety of Plaintiff and 

others. 

47. Defendants, and each of them, provided DAVILA authority by which he was able to 

influence, direct and abuse Plaintiff and act unlawfully, without respect for the person and safety of 

Plaintiff. 

48. Defendants and each of them had a duty to and failed to adequately train and supervis 

all advisors, teachers, coaches, mentors, academic assistants, aides, homework helpers, playground 

supervisors, volunteers, maintenance staff, mentors, youth supervisors and staff to create a positive, 

safe, spiritual and educational environment, specifically including training to perceive, report and 

stop inappropriate conduct by members of Defendants' staff; specifically including DAVILA, with 

children. 

49. Defendants and each of them had a duty to and failed to enact and enforce rules and 

regulations prescribed for schools, and execute reasonable control over students necessary to protect 

the health and safety of the student and maintain proper and appropriate conditions conducive to 

learning. 

50. Defendants and each of them were required to and failed to exercise careful 

supervision of the moral conditions in their school, and provide supervision before and after school. 

This duty extended beyond the classroom. 

51. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA, RAMIREZ and WARDLOW, acted with oppression, fraud or malice under 

California Civil Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

52. In subjecting Plaintiff to the wrongful treatment herein described by Defendants and 
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each of them, Defendants SDUSD and SAY and their officers, directors or managing agents, 

had advance knowledge of the other Defendants unfitness, employed the other Defendants with 

a conscious disregard of the rights or safety of others, or authorized or ratified the wrongful 

conduct, or were otherwise themselves personally guilty of oppression, fraud or malice under 

California Civil Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

53. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

FIRST CAUSE OF ACTION 

Negligence 

(Against all Defendants) 

54. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

55. Plaintiff is informed and believes, and on that basis alleges that prior to and after the 

first incident of DAVILA'S unlawful conduct, beginning with the grooming of Plaintiff and resulting in 

repeated acts of sexual harassment, molestation and abuse of Plaintiff and thereafter, Defendants and 

each of them, knew or should have known that DAVILA had or was capable of sexually, physically, 

and/or mentally abusing Plaintiff or other victims and students at WES or participating in PrimeTime. 

56. Defendants and each of them had special duties to protect the minor Plaintiff and 

other students at WES, SDUSD, SAY and PrimeTime, as such students were entrusted to their custody 

and care by their parents. Plaintiffs care, welfare and/or physical custody was entrusted to 

Defendants. Defendants voluntarily accepted the entrusted care of Plaintiff. As such, Defendants 

owed Plaintiff, a minor child, a special duty of care, in addition to a duty of ordinary care, and owed 

Plaintiff a higher duty of care that adults dealing with children owe to protect them from harm. The 
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duty to protect and warn arose from the special, trusting, confidential and/or fiduciary relationship 

between Defendants and Plaintiff. Plaintiff felt great trust, faith and confidence in Defendants, and 

in DAVILA as his teacher, aide, academic assistant, homework helper, playground supervisor, 

volunteer, maintenance staff member, mentor, coach, advisor and student supervisor. 

57. Plaintiff is informed and believes, and thereon alleges thatDefendants breached their 

duties of care to the minor Plaintiff by allowing DAVILA to come into contact with the minor Plaintiff 

and other students, without proper supervision; by failing to adequately hire, supervise, train, and/or 

retain DAVILA who they permitted and enabled to have access to Plaintiff; by failing to investigate 

or otherwise confirm or deny such facts about DAVILA; by failing to investigate the suspicions 

and concerns surrounding DAVILA'S conduct as witnessed by RAMIREZ on more than 

one occasion, and reported to WARDLOW and SAY and WES staff, as witnessed by other 

staff or representatives of Defendants whose identities are not yet known to Plaintiff, and 

as verified by the memo circulated by WARDLOW and other Defendants regarding 

DAVILA' s conduct; by failing to tell or concealing from Plaintiff his parents and law enforcement 

officials that DAVILA was or may have been sexually harassing, molesting and abusing minors; by 

failing to tell or concealing from Plaintiffs parents or law enforcement officials that Plaintiff was or 

may have been sexually harassed, molested and abused after Defendants knew or had reason to know 

that DAVILA may have sexually harassed, molested and abused Plaintiff or others, thereby enabling 

Plaintiff to continue to be endangered and sexually harassed, molested and abused, and/or creating 

the circumstance where Plaintiff was less likely to receive medical/mental health care or treatment, 

thus exacerbating the harm done to Plaintiff; and/or by holding out DAVILA to Plaintiff, Plaintiff's 

parents and the public as being in good standing and trustworthy. Defendant i portrayed a false 

image of normalcy while DAVILA carried out his wrongful conduct. 

58. Defendants, and each of them, breached their duty to Plaintiff by, inter al/a, failing 

to investigate or otherwise confirm or deny such facts, failing to reveal such facts to Plaintiff, his 

family, the school community, students and their parents, and law enforcement agencies, placing 

and continuing to place DAVILA in positions of trust and authority at 'WES and PrimeTime, and 

holding out, and continuing to hold out DAVILA to Plaintiff, other students, the school conununity, the 
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public and law enforcement agencies as being in good standing and trustworthy. 

59. Defendants, and each of them, breached their duty to Plaintiff by, inter cilia, failing to 

adequately monitor and supervise DAVILA and/or stopping DAVILA from committing wrongful 

sexual acts with minors, including Plaintiff. This belief is founded on the fact that Plaintiff was 

informed and believed that the officers, administrators, directors, faculty, staff, employees, 

volunteers, supervisors and others at WES, SDUSD, and SAY, including RAMIREZ and 

WARDLOW, had suspected the abuse was occurring at the time, or at a minimum some other 

inappropriate, wrongful and unlawful conduct was occurring with respect to DAVILA and minor children, 

and failed to investigate into the matter further or completely, report the matter or take remedial action. 

Based on these and other facts herein, Defendants knew or should have known of DAVILA'S 

unfitness to continue in his position, duties and responsibilities at PrimeTime on the WES campus 

or elsewhere. 

60. Under the Child Abuse and Neglect Reporting Act, Defendants, by and through their 

employees, agents, volunteers and authorized agents, were child care custodians and were under a 

statutory duty to report known or suspected incidents of sexual harassment, molestation or abuse of 

minors to a child protective agency, pursuant to California Penal Code §§11164, 11166, et al., and to 

not interfere with the filing of such a report. 

61. Plaintiff is informed and believes, and on that basis alleges, that Defendants knew o 

should have known that DAVILA, operating astheir authorized agent, teacher, aide, advisor, mentor, 

homework helper, volunteer, school maintenance staff member, and supervisor of minors, including 

Plaintiff, had sexually molested, abused, or caused unlawfultouching, battery, harm, and other injuries 

to Plaintiff, giving rise to a duty to report such conduct under California Penal Code  § 11166. 

62. Plaintiff is informed and believes, and on that basis alleges, that Defendants also knew,  

or should have known in the exercise of reasonable diligence, that an undue risk of harm to minors, 

including Plaintiff, existed because Defendants did not comply with California's mandatory reporting 

requirements. 

63. By failing to report the continuing molestations and abuse, which Defendants and each 

of them knew or should have known, and by ignoring the fulfillment of the mandated compliance with 
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the reporting requirements provided under California Penal Code § 11166, Defendants created the risk 

and danger contemplated by the Child Abuse and Neglect Reporting Act, and as a result, unreasonably 

and wrongfully exposed Plaintiff and other minors to further harm, including sexual molestation, 

harassment and abuse. 

64. Had Defendants adequately reported the molestation of Plaintiff as required by 

California Penal Code § 11166, further harm to Plaintiff and other minors would have been avoided. 

65. As a proximate result of Defendants' failure to follow the mandatory reporting 

requirements of California Penal Code  § 11166, Defendants wrongfully denied Plaintiff the 

intervention of child protective services. Such public agencies would have changed the then-existing 

arrangements and conditions that provided the access and opportunities for the molestation of Plaintiff 

by DAVILA. 

66. Plaintiff was a member of the class of persons for whose protection California Penal 

Code § 11164, 11166, et al., was specifically adopted to protect. The physical, mental, and emotional 

damages and injuries resulting from the sexual molestation of Plaintiff by DAVILA were the type of 

occurrence and injuries that the Child Abuse and Neglect Reporting Act was designed to prevent. 

67. As a result, Defendants' failure to comply with the mandatory reporting requirements 

of California Penal Code  section 11166 also constituted aper se breach of Defendants' duties to 

68. As a proximate result of the above-described conduct, Plaintiff has suffered and 

continues to suffer great pain to his body and mind, anguish, fright, horror, nervousness, grief, 

anxiety, worry, shock, humiliation and shame, along with illness requiring him to miss time from 

school to the detriment of his grades, schooling and extracurricular activities, further illness 

requiring medical attention and care for the manifestation of epilepsy and seizures, and ongoing 

mental, physical and nervous pain and suffering. Plaintiff is informed and believes and thereon 

alleges that such injuries will result in permanent disability to him and affect his physical 

activities, lifestyle and function, the ability to enter into and maintain meaningful and healthy 

personal and intimate relationships, and require ongoing medical and psychiatric care and 

counseling for the remainder of his life. As a result of such injuries, Plaintiff has suffered 
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general damages in an amount according to proof at the time of trial. 

69. As a further proximate result of the above-described conduct, Plaintiff was 

required to and did employ emergency personnel and physicians, and required medical 

examinations, psychiatric care, diagnostic exams, treatment, and care of these injuries, and did 

incur medical expenses and incidental expenses. As a further proximate result of the negligence 

of defendants, and each of them, Plaintiff has incurred other, and will incur further medical, 

psychiatric, counseling and incidental expenses for the care and treatment of these injuries, and 

will sustain loss of earnings and earning capacity in the future, in an amount according to proof 

at the time of trial. 

70. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff 

SECOND CAUSE OF ACTION  

Negligent Hiring, Supervision and Retention 

(Against all Defendants) 

71. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

72. As an educational institution and as an organization dedicated to supporting the 

positive development of young people and representing itself as a safe place for children to 

experience academic enrichment and recreational activities through PrimeTime, SDUSD and 

SAY entrusted minors, including Plaintiff, to its teachers, counselors, advisors, homework 

helpers, coaches, aides, assistants, stag volunteers, mentors, supervisors and administrators. 

Defendants expressly and implicitly represented that these individuals, including DAVILA, were 

not a physical, mental, emotional or sexual threat to children and others who would fall under 
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DAVILA'S supervision, charge, influence, control, direction and guidance. Defendants also 

expressly and implicitly represented that these individuals, including RAMIREZ and 

WARDLOW, were fit and competent to carry out their duties at the WES campus, including but 

Pot limited to, preventing the risk of physical, mental, emotional or sexual threats to children and 

others who would fall under RAMIREZ'S and WARDLOW's supervision, charge, influence, 

control, direction and guidance. 

73. Plaintiff is informed and believes, and on that basis alleges, that the Defendants 

were put on notice, and should have known that DAVILA had previously engaged in dangerous 

and inappropriate conduct, whether prior to hiring or during his retention, and that they knew or 

should have known that he was engaging, or would engage in harmful or offensive conduct 

with Plaintiff or others, using his position of authority, confidence, and trust bestowed upon 

him by Defendants, thus making him unfit for any position on the WES campus including within 

PrimeTime and carrying out his duties as a representative of SDUSD and SAY at the VIES 

campus. 

74. Defendants were placed on actual or constructive notice that DAVILA had 

engaged in dangerous and inappropriate conduct both before and during his retention by 

Defendants. Plaintiff is informed, and thereon alleges, that each of the other Defendants or their 

agents, other third patties, minors, students, law enforcement officials and/or parents informed 

Defendants of inappropriate conduct by DAVILA and his unfitness for the position, or that 

Defendants were otherwise on actual or constructive notice of DAVILA's unfitness for the 

position. 

75. Defendants negligently failedto supervise DAVILA in his position of trust and 

authority on the WES campus during school hours and within the PrimeTime program as an 

assistant, aide, homework helper, teacher, playground supervisor, volunteer, maintenance stag 

mentor, advisor, coach, authority figure and/or supervisor of children, where he was able to 

commit wrongful acts against Plaintiff. Defendants failed to provide reasonable supervision of 

DAVILA. Defendants further failed to take reasonable measures to prevent sexual harassment, 

molestation and abuse of minors, including Plaintiff. 
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76. Plaintiff is informed and believes, and on that basis alleges, that at no time during 

the periods of time wherein DAVILA was interacting with minors, including Plaintig did 

Defendants have in place a system or procedure to reasonably investigate, supervise and/or 

monitor their agents„ including DAVILA, to prevent pre-sexual grooming and/or sexual 

harassment, molestation and abuse of children, nor did they implement a system or procedure to 

oversee or monitor conduct toward minors, students and others in Defendants' care. 

77. Defendants and each of them were or should have been aware and understood how 

vulnerable children were to sexual harassment, molestation and abuse by counselors, advisors, 

mentors, coaches, teachers, volunteers, school maintenance stag homework helpers, aides, assistants, 

employees, agents and other persons within the control of Defendants, and/or with authority acting 

on behalf of, or with apparent authority to act on behalf of, Defendants. 

78. Defendants' conduct was a breach of their duties to Plaintiff. 

79. Defendants, and each of them, breached their duty to Plaintiff by, inter al/a, failing to 

adequately monitor and supervise DAVILA and/or stopping DAVILA from committing wrongful 

sexual acts with minors, including Plaintiff. This belief is founded on the fact that Plaintiff i s informed 

and believes that the officers, administrators, directors, faculty, staff volunteers, employees, 

supervisors at WES, SDUSD, and SAY, including RAMIREZ and WARDLOW, suspected the 

abuse was occurring at the time, or at a minimum some other inappropriate, wrongful and unlawful 

conduct was occurring with respect to DAVILA and minor children, and failed to investigate into the 

matter further or completely. Based on these facts, Defendants knew or should have known of 

DAVILA'S unfitness to continue in his position, duties and responsibilities on the WES campus 

both during school hours and at PrimeTime. 

80. Under the Child Abuse and Neglect Reporting Act, Defendants, by and through their 

employees, agents, volunteers and authorized agents, were child care custodians and were under a 

statutory duty to report known or suspected incidents of sexual harassment, molestation or abuse of 

minors to a child protective agency, pursuant to California Penal Code §§11164, 11166, et al., and to 

not interfere with the filing of such a report. 

81. Plaintiff is informed and believes, and on that basis alleges, that Defendants knew or 
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should have known that DAVILA, operating as their authorized agent, teacher, aide, advisor, mentor, 

homework helper, volunteer, school maintenance staff member, coach and supervisor of minors, 

including Plaintiff, had sexually molested, abused, or caused unlawfultouching, battery, harm, and other 

injuries to Plaintiff, giving rise to a duty to report such conduct under California Penal Code  § 11166. 

82. Plaintiff is informed and believes, and on that basis alleges, that Defendants also knew,  

or should have known in the exercise of reasonable diligence, that an undue risk of harm to minors, 

including Plaintiff, existed because Defendants did not comply with California's mandatory reporting 

requirements. 

83. By failing to report the continuing molestations and abuse, which Defendants and each 

of them knew or should have known, and by ignoring the fulfillment of the mandated compliance with 

the reporting requirements provided under California Penal Code  § 11166, Defendants created the risk 

and danger contemplated by the Child Abuse and Neglect Reporting Act, and as a result, unreasonably 

and wrongfully exposed Plaintiff and other minors to an further harm, including sexual molestation and 

abuse. 

84. Had Defendants adequately reported the molestation of Plaintiff as required by 

California Penal Code  § 11166, further harm to Plaintiff and other minors would have been avoided. 

85. As a proximate result of Defendants' failure to follow the mandatory reporting 

requirements of California Penal Code  § 11166, Defendants wrongfully denied Plaintiff the 

intervention of child protective services. Such public agencies would have changed the then-existing 

arrangements and conditions that provided the access and opportunities for the molestation of Plaintiff 

by DAVILA. 

86. Plaintiff was a member of the class of persons for whose protection California Penal 

Code § 11166 was specifically adopted to protect. The physical, mental, and emotional damages and 

injuries resulting from the sexual molestation of Plaintiff by DAVILA were the type of occurrence and 

injuries that the Child Abuse and Neglect Reporting Act was designed to prevent. 

87. As a result, Defendants' failure to comply with the mandatory reporting requirements 

of California Penal Code  section 11166 also constituted aper se breach of Defendants' duties to 

Plaintiff. 
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88. As a proximate result of the above-described conduct, Plaintiff has suffered and 

continues to suffer great pain to his body and mind, illness requiring him to miss time from 

school to the detriment of his grades, schooling and extracurricular activities, further illness 

requiring medical attention and care for the manifestation of epilepsy and seizures, and ongoing 

mental, physical and nervous pain and suffering. Plaintiff is informed and believes and thereon 

alleges that such injuries will result in permanent disability to him and affect his physical 

activities, lifestyle and function, the ability to enter into and maintain meaningful and healthy 

persOnal and intimate relationships, and require ongoing medical and psychiatric care and 

counseling for the remainder of his life. As a result of such injuries, Plaintiff has suffered 

general damages in an amount according to proof at the time of trial. 

89. As a further proximate result of the above-described conduct, Plaintiff was 

required to and did employ emergency personnel and physicians, and required medical 

examinations, psychiatric care, diagnostic exams, treatment, and care of these injuries, and did 

incur medical expenses and incidental expenses. As a further proximate result of the negligence 

of defendants, and each of them, Plaintiff has incurred other, and will incur further medical, 

psychiatric and incidental expenses for the care and treatment of these injuries, and will sustain 

loss of earnings and earning capacity in the future, in an amount according to proof at the time of 

trial. 

90. Further, in an action for damages against a defendant based upon that defendants 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 
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THIRD CAUSE OF ACTION 

Negligent Failure to Train 

(Against all Defendants) 

91. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

92. Defendants owed Plaintiff a duty to take reasonable protective measures to protect 

Plaintiff and other minor students from the risk of childhood sexual harassment, molestation and 

abuse by DAVILA. Defendants breached their duty by failing to properly train its officers, 

directors, employees, agents, supervisors, volunteers and representatives, including DAVILA, 

RAMIREZ, and WARDLOW. 

93. Plaintiff was deprived of his rights, including the right to privacy, the right to be 

free from sexual harassment, abuse and molestation at school, and the opportunity to obtain an 

education free of the threat of such recurring wrongful conduct. Defendants provided 

inadequate training practices by, among other things, not educating DAVILA on the scope of 

his duties and appropriate conduct with minors, including Plaintiff, and Defendants' officers, 

directors, employees, agents, supervisors, volunteers and representatives, including RAMIREZ 

and WARDLOW, were not properly trained on how to handle concerns and suspicions 

regarding inappropriate conduct by others on the WES Campus or in the PrimeTime program, 

such as the conduct of DAVILA brought to the attention of RAMIREZ and others at SAY, 

WARDLOW and others at WES and SDUSD. 

94. - Defendants were deliberately indifferent to the need to adequately train its 

officers, directors, employees, agents, supervisors, volunteers and representatives, including 

DAVILA, RAMIREZ, and WARDLOW. Defendants were on actual or constructive notice that 

their inadequate training would cause harm to Plaintiff because of the suspicions that arose 

regarding DAVILA and his inappropriate behavior and attention toward Plaintiff, as 

acknowledged by their agents, RAMIREZ and WARDLOW, through email on October 24, 2012, 

and the memo circulated by WARDLOW and WES adminstration staff regarding DAVILA.' 

95. As a direct result of the Defendants failure to provide proper training, Plaintiff 
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was deprived of his civil rights and a safe place for academic learning, enrichment and 

recreational activities on the WES campus. 

96. Further, under the Child Abuse and Neglect Reporting Act, Defendants, by and 

through their employees, agents, volunteers and authorized agents, were child care custodians and were 

under a statutory duty to report known or suspected incidents of sexual harassment, molestation or 

abuse of minors to a child protective agency, pursuant to California Penal Code §§11164, 11166, et 

al., and to not interfere with the filing of such a report. 

97. Plaintiff is informed and believes, and on that basis alleges, that Defendants knew o 

should have known that DAVILA, operating as their authorized agent, teacher, playground supervisor, 

volunteer, school maintenance staff member, advisor, mentor, aide, coach, homework helper, and 

supervisor of minors at WES, including Plaintiff, had sexually molested, abused, or caused unktwful 

touching, battery, harm, and other injuries to Plaintiff, giving rise to a duty to report such conduct 

under California Penal Code  § 11166. 

98. As a proximate result of the above-described conduct, Plaintiff has suffered and 

continues to suffer great pain to his body and mind, illness requiring him to miss time from 

school to the detriment of his grades, schooling and extracurricular activities, further illness 

requiring medical attention and care for the manifestation of epilepsy and seizures, and ongoing 

mental, physical and nervous pain and suffering. Plaintiff is informed and believes and thereon 

alleges that such injuries will result in permanent disability to him and affect his physical 

activities, lifestyle and function, the ability to enter into and maintain meaningful and healthy 

personal and intimate relationships, and require ongoing medical and psychiatric care and 

counseling for the remainder of his life. As a result of such injuries, Plaintiff has suffered 

general damages in an amount according to proof at the time of trial. 

99. As a further proximate result of the above-described conduct, Plaintiff was 

required to and did employ emergency personnel and physicians, and required medical 

examinations, psychiatric care, diagnostic exams, treatment, and care of these injuries, and did 

incur medical expenses and incidental expenses. As a further proximate result of the negligence 

of defendants, and each of them, Plaintiff has incurred other, and will incur further medical, 

FIRST AMENDED COMPLAINT FOR DAMAGES 

31 



psychiatric and incidental expenses, and will sustain loss of earnings and earning capacity in the 

future, for the care and treatment of these injuries in an amount according to proof at the time of 

trial. 

FOURTH CAUSE OF ACTION 

Intentional Misrepresentation, Deceit and Concealment 

(Against all Defendants) 

100. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

101. Defendants held themselves out as qualified educational instructors, after school 

program providers offering a safe place for elementary and middle school age youth to 

experience academic enrichment and recreational activities, and/or a qualified academic learning 

institution for children. By undertaking the academic, spiritual and emotional instruction and 

counseling of minors, including Plaintiff at WES and SAY, and by enrolling and welcoming 

Plaintiff into the WES school and the PrimeTime program at WES, Defendants entered into a 

fiduciary relationship and special relationship with Plaintiff. By retaining and staffing DAVILA, 

RAMIREZ, WARDLOW, and other instructors, teachers, aides, homework helpers, playground 

supervisors, volunteers, maintenance stag mentors, advisors, coaches and others at WES and 

SAY, those persons acted as the actual or ostensible agents of Defendants and entered into a 

fiduciary relationship and special relationship with Plaintiff. 

102. Defendants, and each of them, breached their fiduciary duty and/or special duties to 

Plaintiff by misrepresenting, concealing and intentionally failing to disclose important facts to Plaintiff 

and Plaintiff's family regarding DAVILA'S wrongful conduct as described herein, including but not 

limited to Defendants' notice of DAVILA's inappropriate behavior and attention to minors, including 

Plaintiff Defendants' conduct suggested to all WES school families and in the PrimeTime program 

that their children, including Plaintig were safe, secure, healthy and free from unreasonable risk of 

harm while on campus. Defendants did not believe this to be the case and had no reasonable grounds 

for believing minor children, including Plaintiff, were safe, secure, healthy and free from 
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unreasonable harm while DAVILA was permitted access to children. This representation and 

concealment of facts was likely to mislead Plaintiff, his family and others to believe that Defendants 

had no knowledge of the fact DAVILA posed a danger to students. 

103. Plaintiff is informed and thereon alleges that Defendants, and each of them, knew at 

the time they suppressed and concealed the true facts regarding DAVILA'S suspicious, dangerous and 

inappropriate conduct that the resulting impressions were misleading. Plaintiff and Plaintiff's family 

was unaware of the Defendants' suspicions regarding DAVILA's conduct or such other important 

facts known to them, which Defendants intended to conceal from Plaintiff and Plaintiff's family. 

Plaintiff and his family relied on Defendants' representations and deception by continuing to enroll 

Plaintiff in the PrimeTime program even though DAVILA' s wrongful conduct was occurring and 

Defendants suspected his conduct and behavior was inappropriate. 

104. Under the Child Abuse and Neglect Reporting Act, Defendants, by and through their 

employees, agents, volunteers and authorized agents, were child care custodians and were under a 

statutory duty to report known or suspected incidents of sexual harassment, molestation or abuse of 

minors to a child protective agency, pursuant to California Penal Code §§11164, 11166, et al., and to 

not interfere with the filing of such a report, yet failed to report or investigate further. 

105. Plaintiff is informed and believes, and on that basis alleges, that Defendants knew 

DAVILA, operating as their authorized agent, teacher, aide, advisor, playground supervisor, volunteer, 

maintenance stag mentor, coach, homework helper, and supervisor of minors at WES and SAY, 

including Plaintiff, had sexually molested, abused, or caused unhwfultouching, battery, harm, and other 

injuries to Plaintiff, giving rise to a duty to report such conduct under California Penal Code  § 11166, 

yet failed to do so. 

106. By virtue of their fiduciary relationship and/or special relationship with Plaintig 

Defendants and each of them owed Plaintiff a duty to: 

a. Investigate or otherwise code= or deny such claims of sexual abuse; 

b. Reveal such facts to Plaintiff, Plaintiff sparents and caretakers, the school 

community, and law enforcement agencies; 

c. Refuse to place DAVILA and other molesters in positions of trust and authority 
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within Defendants' organizations and institutions; 

d. Refuse to hold out DAVILA and other molesters to the public, the school 

community, students, minors, parents and law enforcement agencies as being in good 

standing and trustworthy in keeping with her and their position as a teacher, aide, 

homework helper, coach, advisor, playground supervisor, volunteer, maintenance 

staff, mentor, supervisor and authority figure; 

e. Refuse to assign DA'VILA and other molesters to positions ofpower, influence and 

interaction within the school and PrimeTime program; and 

f. Disclose to Plaintiff his parents, the public, the community, students, minors, and 

law enforcement agencies the wrongful, tortious, and criminal acts of DAVELA and 

others. 

107. Plaintiff is informed, and on that basis alleges, that Defendants' breach of their 

respective duties included, but were not limited to: 

a. Making no or inadequate investigations of DAVILA; 

b. Issuing no warnings to the WES community about DAVILA; 

c. Permitting DAVILA to routinely be alone and in control of minors, including 
Plaintiff, unsupervised; 

d. Not having adopted a policy to prevent DAVILA from routinely having minors and 
minor students in his unsupervised control; 

e. Making no reports to WES families of any allegations of DAVILA'S dangerous 
and inappropriate conduct prior to and during his retention; and 

f. Assigning and continuing to assign DAVILA to duties which placed him in 
positions of authority and trust over minors, in which DAVILA could groom and 
then easily isolate and sexually abuse minors, including Plaintiff. 

108. By concealing such information and breaching such duties as alleged, Defendants 

among other things, were able to sustain the status institutions and organizations of high moral repute, 

and preserve the reputation of Defendants, including RAMIREZ, WARDLOW, SAY and SDUSD, and 

FIRST AMENDED COMPLAINT FOR DAMAGES 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

34 



their officers, directors, administrators, employees, agents and staff, all at the expense of Plaintiff's 

further injury and harm and in violation of Defendants' and each of their mandatory duties. 

109. Plaintiff is informed, and on that basis alleges, that Defendants, and each of them, 

suppressed and concealed the true facts with the purpose of: preventing Plaintiff, Plaintiffs 

parents, and others, from learning that DAVILA had been engaging in dangerous and 

inappropriate conduct and was sexually harassing, molesting and abusing minors and others 

under DAVILA'S and Defendants' control, direction, and guidance, with complete impunity; 

inducing people, including Plaintiff, his family, the public and other benefactors and donors to 

participate and financially support Defendants' school, organization and other enterprises of 

Defendants; preventing further reports and outside investigations into DAVILA'S and Defendants' 

conduct; preventing discovery of Defendants' own conduct; avoiding damage to the reputations of 

Defendants; protecting Defendants' power and status in the community and the academic 

community; avoiding damage to the reputation of Defendants and Defendants' institutions; and 

avoiding the civil and criminal liability of Defendants, DAVILA, and of others. 

110. Plaintiff is informed, and on that basis alleges, that at all times mentioned herein, 

Defendants, with knowledge of the tortious nature of their own conduct and that of one another, 

negligently, recklessly, knowingly and intentionally gave each other substantial assistance to 

perpetrate the misrepresentations, fraud, concealment and deceit alleged herein. 

111. Plaintiff is informed, and on that basis alleges, that Plaintiff and others were 

misled by Defendants' suppressions and concealment of facts, and in reliance thereon, were 

induced to act or induced not to act, exactly as intended by Defendants. Specifically, Plaintiff 

and Plaintiff s parents were induced to believe that there were no allegations of dangerous or 

inappropriate behavior of DAVILA. Had Plaintiffs family been informed of such facts, Plaintiff 

would have been removed from WES and PrimeTime, thereby stopping injury and harm or further 

injury and harm to Plaintiff, and/or law enforcement would have been notified earlier in time to 

intervene and stop further injury and harm. • 

112. Had Plaintiff or others known the true facts, they would have not participated 

further nor continued to financially support the Defendants' activities alleged herein; they would 
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have reported the matters to the proper authorities, to other students and their parents so as to 

prevent future recurrences; they would not have allowed children, including Plaintiff, to be alone 

with, or have any relationship with DAVILA; they would not have allowed children, including 

Plaintiff, to attend or be under the control of Defendants; they would have undertaken their own 

investigations which would have led to discovery of the true facts; and they would have sought 

psychological counseling for Plaintiff, and for other children molested, abused or otherwise 

harmed by DAVILA. 

113. By giving DAVILA the position of aide, assistant volunteer, homework helper, teacher, 

coach, advisor, supervisor and mentor, Defendants impliedly represented that DAVILA was safe 

and morally fit to give children direction and guidance. 

114. Plaintiff is informed and believes, and on that basis alleges, that when Defendants 

made these affirmative or implied representations and/or non-disclosures of material facts, 

Defendants knew the facts were otherwise. Defendants knowingly and intentionally suppressed 

the material facts that DAVILA had engaged in dangerous and inappropriate conduct, and/or knew 

of or learned of conduct by DAVILA which placed Defendants on notice that DAVILA posed a risk 

of harm to minors. 

115. Because of Plaintiffs young age, and because of the status of DAVILA as an 

authority figure to Plaintiff, Plaintiff was vulnerable to DAVILA, who sought Plaintiff out and 

was empowered by and accepted Plaintiffs vulnerability. Plaintiff's vulnerability also prevented 

Plaintiff from effectively protecting himself from the sexual advances of DAVILA. Defendants 

had the duty to obtain and disclose information relating to misconduct ofDAVILA. Defendants 

misrepresented, concealed or failed to disclose information relating to misconduct of DAVILA. 

Defendants knew that they had misrepresented, concealed or failed to disclose information related 

to misconduct by DAVILA. Plaintiffjustifiably relied upon Defendants for information 

relating to misconduct of DAVILA. 

116. Defendants, in concert with each other and with the intent to conceal and defraud, 

conspired and came to a meeting ofthe minds whereby they would misrepresent, conceal or fail to 

disclose information relating to the misconduct of DAVILA, the inability of Defendants to supervise 
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or stop DAVILA from sexually harassing, molesting and abusing Plaintiff, and their own failure to 

properly investigate, supervise and monitor his conduct with minors and students. By so concealing 

such information, Defendants engaged in conduct furthering their conspiracy and the deceit, fraud and 

concealment alleged herein. 

117. Ma direct result of the above-described conduct, Plaintiff has suffered and continues 

to suffer great pain of mind and body, shock, emotional distress, injury to his mental and nervous 

system, embarrassment, loss of self-esteem,disgrace, humiliation, and loss of enjoyment of life and 

activities of daily living; illness requiring him to miss time from school to the detriment of his 

grades, schooling and extracurricular activities; will sustain loss of earnings and earning capacity in 

the future; and has incurred and will continue to incur expenses for medical and psychological care, 

treatment, counseling and therapy. 

118. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA, RAMIREZ and WARDLOW, acted with oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. 

119. In subjecting Plaintiff to the wrongful treatment herein described by Defendants and 

each of them, Defendants SDUSD and SAY and their officers, directors or managing agents, 

had advance knowledge of the other Defendants unfitness, employed the other Defendants with 

a conscious disregard of the rights or safety of others, or authorized or ratified the wrongful 

conduct, or were otherwise themselves personally guilty of oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. 

120. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FIRST AMENDED COMPLAINT FOR DAMAGES 

37 



FIFTH CAUSE OF ACTION 

Negligent Misrepresentation 

(Against all Defendants) 

121. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

122. Defendants held themselves out as qualified educational instructors, after school 

services providers, and/or a qualified academic learning institution for children. By undertaking 

the academic, spiritual and emotional instruction and counseling of minors, including Plaintiff, 

and by enrolling and welcoming Plaintiff into the PrimeTime program at WES, Defendants 

entered into a fiduciary relationship and special relationship with Plaintiff. By retaining and 

staffing DAVILA, RAMIREZ, WARDLOW and other instructors, educators, administrators, 

teachers, aides, homework helpers, mentors, advisors, supervisors, assistants and coaches at 

WES and SAY, those persons acted as the actual or ostensible agents of Defendants and entered 

into the a fiduciary relationship and special relationship with Plaintiff. 

123. Defendants, and each of them, breached their fiduciary duty and/or special duties to 

Plaintiff by negligently misrepresenting important facts to Plaintiff and Plaintiff's family regarding 

DAVILA'S wrongful conduct as described herein, including but not limited to Defendants' review 

and investigation of DAVILA's inappropriate behavior and attention to minors, including Plaintiff, as 

described herein. Defendants' conduct suggested to all WES families and in the PrimeTime program 

that their children, including Plaintiff, were safe, secure, healthy and free from unreasonable risk of 

harm while on campus. Defendants did not believe this to be the case and/or had no reasonable 

grounds for believing minor children, including Plaintiff, were safe, secure, healthy and free from 

unreasonable harm while DAVILA was permitted access to children. Defendants intended that 

Plaintiff and his family rely on Defendants representations, which were not true, and caused Plaintiff 

harm as described herein. 

124. By virtue of their fiduciary relationship and/or special relationship with Plaintiff, 

Defendants and each of them owed Plaintiff a duty to: 

a. Investigate or otherwise confirm or deny such claims of sexual abuse; 
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b. Reveal such facts to Plaintiff, Plaintiffs parents and caretakers, the school 

community, and law enforcement agencies; 

c. Refuse to place DAVILA and other molesters in positions of trust and authority 

within Defendants' organi2ations and institutions; 

d. Refuse to hold out DAVILA and other molesters to the public, the school 

community, students, minors, parents and law enforcement agencies as being in good 

- standing and trustworthy in keeping with her and their position as a teacher, aide, 

homework helper, coach, advisor, mentor and authority figure; 

e. Refuse to assign DAVILA and other molesters to positions ofpower, influence and 

interaction within the WES and PrimeTime program; and 

f. Disclose to Plaintiff, his parents, the public, the community, students, minors, and 

law enforcement agencies the wrongful, tortious, and criminal acts of DAVILA and 

others. 

125. Plaintiff is informed, and on that basis alleges, that Defendants' breach of their 

respective duties included, but were not limited to: 

a. Making no or inadequate investigations of DAVILA; 

b. Issuing no warnings about DAVILA; - 

c. Permitting DAVILA to routinely be alone and in control of minors, including 
Plaintiff, unsupervised; 

d. Not having adopted a policy to prevent DAVILA from routinely having minors and 
minor students in his unsupervised control; 

e. Making no reports ofany allegations of DAVILA'S dangerous and inappropriate 
conduct prior to and during his retention; and 

f. Assigning and continuing to assign DAVILA to duties which placed him in 
positions of authority and trust over minors, in which DAVILA could groom and 
then easily isolate and sexually abuse minors, including Plaintiff. 

126. By representing that these duties were being met, Defendants among other things, 
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were able to sustain the status institutions and organizations of high moral repute, and preserve the 

reputation of Defendants, including their officers, directors, administrators, employees, agents and 

stag all at the expense of Plaintiff's further injury and harm and in violation of Defendants' and each 

of their mandatory duties. 

127. Plaintiff is informed, and on that basis alleges, that Defendants, and each of them, 

intended Plaintiff to rely on the representations, express or implied, that their institution and 

programs were safe and free from unreasonable risk of harm by DAVILA or others. Defendants 

were motivated by, among other things: preventing Plaintiff, Plaintiffs parents, and others, from 

learning that DAVILA had been engaging in dangerous and inappropriate conduct and was 

sexually harassing, molesting and abusing minors and others under DAVILA'S and Defendants' 

control, direction, and guidance, with complete impunity; inducing people, including Plaintiff, his 

family, the public and other benefactors and donors to participate and financially support 

Defendants' school, organization and other enterprises of Defendants; preventing further reports 

and outside investigations into DAVILA'S and Defendants' conduct; preventing discovery of 

Defendants' own conduct avoiding damage to the reputations of Defendants; protecting Defendants' power 

and status in the community and the academic community; avoiding damage to the reputation ofDefendants 

and Defendants' institutions; and avoiding the civil and criminal liability of Defendants, DAVIIA, and others. 

128. Plaintiff is informed, and on that basis alleges, that at all times mentioned herein, 

Defendants, with knowledge of the tortious nature of their own conduct and that of one another, 

negligently, recklessly, knowingly and intentionally gave each other substantial assistance to 

perpetrate the misrepresentations alleged herein. 

129. Plaintiff is informed, and on that basis alleges, that Plaintiff and others were 

misled by Defendants' representations, and in reliance thereon, were induced to act or induced 

not to act, exactly as intended by Defendants. Specifically, Plaintiff and Plaintiff's parents were 

induced to believe that there were no allegations of dangerous or inappropriate behavior of 

DAVILA. Had Plaintiff's family been informed of such facts, Plaintiff would have been removed 

from WES and PrimeTime, thereby stopping injury and harm or further injury and harm to Plaintiff, 

and/or law enforcement would have been notified earlier in time to intervene or stop further injury and 
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harm. 

130. Had Plaintiff or others known the true facts, they would have not participated 

further nor continued to financially support the Defendant& activities alleged herein; they would 

have reported the matters to the proper authorities, to other students and their parents so as to 

prevent future recurrences; they would not have allowed children, including Plaintiff, to be alone 

with, or have any relationship with DAVILA; they would not have allowed children, including 

Plaintiff, to attend or be under the control of Defendants; they would have undertaken their own 

investigations which would have led to discovery of the true facts; and they would have sought 

psychological counseling for Plaintiff, and for other children molested, abused or otherwise 

harmed by DAVILA. 

131. By giving DAVILA the position of aide, assistance, homework helper, teacher, coach, 

advisor, volunteer, maintenance staff member, mentor and supervisor, Defendants impliedly 

represented that DAVILA was safe and morally fit to be around children and give children 

direction and guidance. 

132. Plaintiff is informed and believes, and on that basis alleges, that when Defendants 

made these affirmative or implied representations and/or non-disclosures of material facts, 

Defendants knew or should have known that the facts were otherwise. Defendants knowingly 

and intentionally suppressed the material facts that DAVILA had engaged in dangerous and 

inappropriate conduct, and/or knew of or learned of conduct, or should have learned of conduct by 

DAVILA which placed Defendants on notice that DAVILA had previously been suspected of 

sexually harassing, molesting and abusing children or other wrongful conduct. 

133. Because of Plaintiff s young age, and because of the status of DAVILA as an 

authority figure to Plaintiff, Plaintiff was vulnerable to DAVELA, who sought Plaintiff out and 

was empowered by and accepted Plaintiffs vulnerability. Plaintiffs vulnerability also prevented 

Plaintiff from effectively protecting himself from the sexual advances of DAVILA. 

Defendants had the duty to obtain and disclose information relating to misconduct of DAVILA. 

Defendants misrepresented information relating to misconduct of DAVILA. Defendants knew that 

they had misrepresented information related to misconduct by DAVILA. Plaintiffjustifiably 
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relied upon Defendants for information relating to misconduct of DAVILA. 

134. As a direct result of the above-described conduct, Plaintiff has suffered and continues 

to suffer great pain of mind and body, shock, emotional distress, injury to his mental and nervous 

system, embarrassment, loss ofself-esteem, disgrace, humiliation, and loss of enjoyment of life and 

activities of daily living; illness requiring him to miss time from school to the detriment of his 

grades, schooling and extracurricular activities; will sustain loss of earnings and earning capacity in 

the future; and has incurred and will continue to incur expenses for medical and psychological care, 

treatment, counseling and therapy. 

135. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA, RAMIREZ and WARDLOW, acted with oppression, fraud or malice under 

California Civil Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

136. In subjecting Plaintiff to the wrongful treatment herein described by Defendants and 

each of them, Defendants SDUSD and SAY and their officers, directors or managing agents, 

had advance knowledge of the other Defendants unfitness, employed the other Defendants with 

a conscious disregard of the rights or safety of others, or authorized or ratified the wrongful 

conduct, or were otherwise themselves personally guilty of oppression, fraud or malice under 

California Civil Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

137. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff 

SIXTH CAUSE OF ACTION 

Intentional Infliction of Emotional Distress 

(Against all Defendants) 	, 

138. Plaintiff re-alleges and incorporates by reference herein each and every allegation 
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contained herein above as though fully set forth and brought in this cause of action. 

139. DAVILA'S conduct toward Plaintiff as set forth herein, was extreme and 

outrageous. A reasonable person would not be expected to tolerate the grooming, sexual 

harassment, molestation and abuse committed by DAVILA upon Plaintiff, a minor. DAVILA 

used his position of authority and power to establish a relationship with Plaintiff and gain his 

confidence and trust with gifts and kindness toward him and his family. Plaintiff trusted 

DAVILA, and had faith and confidence in him as an apparent friend, homework helper, aide, 

teacher, coach, advisor, mentor, supervisor and agent of Defendants, which over time and by 

virtue of DAVILA's conduct and Defendants' failure to intervene, turned to fear and distress. 

140. Defendants and DAVILA knew that all students at WES' and those in the 

PrimeTime program, including Plaintiff, were impressionable and want to please those in 

position of authority at school. Defendants and DAVILA knew Plaintiff, a minor, would be 

particularly vulnerable to emotional distress and that DAVILA'S conduct and Defendants' 

failure to intervene would likely result in mental distress to Plaintiff, or alternatively, DAVILA 

and Defendants gave little or no thought to the probable effects of such conduct upon Plaintiff. 

141. Defendants' failure to intervene and DAVILA'S recurring conduct upon 

Plaintiff were intended to inflict injury and unwanted sexual harassment, molestation, abuse 

and physical contact, and with the realization that such tortious contact with a minor would 

result. 

142. A reasonable person would not expect or tolerate Defendants putting DAVILA 

in a position at VIES, SDUSD or SAY, which enabled DAVILA to have access to minor 

students so that he could commit and continue to commit wrongful sexual acts, including the 

conduct described herein, with minors, including Plaintiff, when they had knowledge or at 

least a reasonable suspicion that wrongful conduct was taking place. 

143. A reasonable person would not expect or tolerate Defendants to be incapable of 

supervising or stopping their representatives and agents, like DAVILA, from committing 

wrongful sexual acts with minors, including Plaintiff. 

144. DAVILA'S and Defendants' conduct was intentional, malicious, extreme and 
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outrageous and performed with the intent of causing, or with a reckless disregard of the 

probability that Plaintiff would suffer emotional distress, humiliation, mental anguish and 

physical distress. 

145. DAVILA'S conduct and the conduct of Defendants did cause Plaintiff to suffer 

and continue to suffer severe and extreme emotional distress in the form of suffering, anguish, 

fright, horror, nervousness, grief, anxiety, worry, shock, humiliation, anger and shame. 

Further, as a result of DAVILA'S conduct, Plaintiff did suffer from illness requiring him to miss 

time from school, to the detriment of his grades, schooling and extracurricular activities, and 

further illness requiring medical attention and care for the manifestation of epilepsy and seizures. 

Plaintiff is entitled to compensatory damages for such emotional distress in an amount to be 

proven at time of trial. 

146. As a direct result of the above-described conduct, Plaintiff will sustain loss of earnings 

and earning capacity in the future; and has incurred and will continue to incur expenses for medical 

and psychological care, treatment, counseling and therapy. 

147. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA, RAMIREZ and WARDLOW, acted with oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. 

148. In subjecting Plaintiff to the wrongful treatment herein described by Defendants and 

each of them, Defendants SDUSD and SAY and their officers, directors or managing agents, 

had advance knowledge of the other Defendants unfitness, employed the other Defendants with 

a conscious disregard of the rights or safety of others, or authorized or ratified the wrongful 

conduct, or were otherwise themselves personally guilty of oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. 

149. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 
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SEVENTH CAUSE OF ACTION 

Sexual Battery (Civil Code Section 1708.5) 

(Against Defendant DAVILA) 

150. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

151. During Plaintiff's time as a minor student at SDUSD's VIES, and in participation in 

SDUSD and SAY's PrimeTime program at WES, Defendant DAVILA intentionally, willfully, 

recklessly and wantonly did acts which were intended to, and did result in harmful and offensive 

contact with intimate parts of Plaintiff's person, or done with substantial certainty that a harmful or 

offensive contact with an intimate part of Plaintiff's body would occur. DAVILA'S conduct, included but 

was not limited to, touching, fondling and masturbating of Plaintiff's penis and groin area. DAVILA 

would take Plaintiff to Room 15 behind a closed door and under the premise of retrieving 

supplies or games. Inside Room 15, DAVILA would sexually harass, abuse and molest Plaintiff 

by touching, fondling, rubbing, squeezing and masturbating Plaintiff's penis. Defendant would 

rub his hand over Plaintiff's groin area and put his hand on Plaintiff's penis and repeatedly 

squeeze it in order to sexual arouse Plaintiff and DAVILA. When DAVILA was done, he would 

walk Plaintiff back to the auditorium or send him off to play with the rest of the PrimeTime 

students and staff It is further believed, and thereon alleged, that while engaging in such acts DAVILA 

would talk to Plaintiff about the acts he was performing, and such other acts of a sexual nature that 

DAVILA wanted to perform, while also reassuring Plaintiff that they were friends and he should continue 

to trust and befriend DAVILA. Plaintiff is informed and believes, and thereon alleges that these acts took 

place on multiple occasions in and around the WES campus, during school hours and/or PrimeTime hours, 

in Room 15 and elsewhere, on more than ten (10) separate occasions over the course of approximately 

September 2012 to February 2013. 

152. Because of DAVILA'S position of authority over Plaintiff, each act was committed 
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without the consent o 1 	and as a minor ten years of age, Plaintiff could not give consent to the 

unlawful sexual harassment, abuse and molestation. Defendant DAVILA'S conduct resulted in a harmful 

and offensive contact with Plaintiff's person and intimate parts, and were offensive to Plaintiff's personal 

dignity and committed with a willful disregard of Plaintiff's physical, emotional and psychological 

wellbeing and health. 

153. As a direct and proximate result of each sexually offensive or harmful contact by 

DAVILA, Plaintiff did suffer repeated harmful and unwanted contacts to his person, groin area 

and penis, causing physical, emotional and psychological injuries to his nervous system, body 

and mind. Plaintiff suffered severe and extreme emotional distress in the form of suffering, 

anguish, fright, horror, nervousness, grief, anxiety, worry, shock, humiliation, anger and 

shame. Further, as a result of DAVILA'S conduct, Plaintiff did suffer from illness requiring him 

to miss time from school, to the detriment of his grades, schooling and extracurricular activities, 

and further illness requiring medical attention and care for the manifestation of epilepsy and 

seizures. Plaintiff has incurred, and will continue to incur, ongoing mental, physical and nervous 

pain and suffering. Such injuries will result in permanent disability to him and affect his 

physical activities, lifestyle and function, the ability to enter into and maintain meaningful and 

healthy personal and intimate relationships, relating with supervisors, persons of authority and 

adults, and require ongoing medical and psychiatric care and counseling for the remainder of his 

life, causing further emotional distress, anxiety, nervousness and fear. As a result of such 

injuries, Plaintiff has suffered general damages in an amount according to proof at the time of 

trial. 

154. As a further proximate result of the intentional, harmful, offensive, careless and 

unlawful conduct of DAVILA as herein alleged, Plaintiff was required to and did employ 

emergency personnel and physicians, and required medical examinations, psychiatric care, 

diagnostic exams, treatment, and care of these injuries, and did incur medical expenses and 

incidental expenses. As a further proximate result of the negligence of defendants, and each of 

them, Plaintiff has incurred other, and will incur further medical, psychiatric, counseling and 

incidental expenses, for the care and treatment of these injuries in an amount according to proof 
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at the time of trial. 

155. As a further proximate result of the intentional, harmful, offensive careless and 

unlawful conduct of DAVILA as herein alleged, Plaintiff will suffer economic loss, employment 

opportunities and reduced earnings for the remainder of his life in an amount according to proof 

at the time of trial. 

156. Defendant DAVILA'S conduct subjects him to liability for the wrongful acts and 

sexual batteries, and each of them, committed upon Plaintiff, to include, but not limited to, 

general damages, special damages and punitive damages pursuant to California Civil Code  

section 1708.5 in an amount according to proof at the time of trial. 

157. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA acted with oppression, fraud or malice under California Civil Code  Section 3294 

and are therefore liable to Plaintiff for punitive damages. 

158. In subjecting Plaintiff to the wrongful treatment herein described by DAVILA, 

Defendants SDUSD and SAY and their officers, directors or managing agents, had advance 

knowledge of the other Defendants unfitness, employed the other Defendants with a conscious 

disregard of the rights or safety of others, or authorized or ratified the wrongful conduct, or 

were otherwise themselves personally guilty of oppression, fraud or malice under California Civil 

Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

159. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FIRST AMENDED COMPLAINT FOR DAMAGES 

47 



EIGHTH CAUSE OF ACTION 

Assault 

(Against Defendant DAVILA) 

160. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

161. Defendant DAVILA, in doing the things herein alleged, including those intentional, 

offensive and harmful acts of sexual harassment, abuse and molestation, touching, fondling and 

masturbating of Plaintiff's penis and groin area on more than ten (10) separate occasions, grooming Plaint' 

and gaining his trust and confidence, and such other acts, all while acting within the course and scope of his 

employment, agency, and/or capacity as a volunteer or representative of Defendants, and each of them, put 

Plaintiff in imminent apprehension that he was about to be touched in a harmful or offensive manner by 

DAVILA, and/or DAVILA threatened to touch Plaintiff in a harmful or offensive manner such that Plainti 

reasonable believed DAVILA was about to carry out the threat on each of those occasions. 

162. Plaintiff was put in imminent apprehension of a harmful or offensive contact by DAVILA, 

and Plaintiff actually believed DAVILA had the ability to make harmful or offensive contact with Plaintiff' 

person on each occasion. 

163. Plaintiff did not consent to DAVILA's harmful or offensive conduct at any time, and 

because Plaintiff was a minor, he lacked the ability to consent to such sexual contact and could not provide 

it to DAVILA due to his position of authority over Plaintiff on each occasion. 

164. In doing the things alleged herein, DAVILA violated Plaintiff's rights under Civil Code 

Section 43, which precludes bodily restraint or harm and personal insult, and Civil Code  Section 1708 

which precludes injury to another person or infringing upon his rights. 

165. As a direct and proximate result of the offensive or harmful conduct by DAVILA 

as described herein, Plaintiff did suffer physical, emotional, psychological injuries to his nervous 

system, body and mind. Plaintiff suffered severe and extreme emotional distress in the form of 

suffering, anguish, fright, horror, nervousness, grief, anxiety, worry, shock, humiliation, anger 

and shame. Further, as a result of DAVILA'S conduct, Plaintiff did suffer from illness requiring 

him to miss time from school, to the detriment of his grades, schooling and extracurricular 

'1 
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activities, and further illness requiring medical attention and care for the manifestation of 

epilepsy and seizures. Plaintiff has incurred, and will continue to incur, ongoing mental, 

physical and nervous pain and suffering. Such injuries will result in permanent disability to him 

and affect his physical activities, lifestyle and function, the ability to enter into and maintain 

meaningful and healthy personal and intimate relationships, relating with supervisors, persons of 

authority and adults, and require ongoing medical and psychiatric care and counseling for the 

remainder of his life, causing further emotional distress, anxiety, nervousness and fear. As a 

result of such injuries, Plaintiff has suffered general damages in an amount according to proof at 

the time of trial. 

166. As a further proximate result of the intentional, harmful, offensive careless and 

unlawful conduct of DAVILA as herein alleged, Plaintiff was required to and did employ 

emergency personnel and physicians, and required medical examinations, psychiatric care, 

diagnostic exams, treatment, and care of these injuries, and did incur medical expenses and 

incidental expenses. As a further proximate result of the negligence of defendants, and each of 

them, Plaintiff has incurred other, and will incur further medical, psychiatric, counseling and 

incidental expenses, for the care and treatment of these injuries in an amount according to proof 

at the time of trial. 

167. As a further proximate result of the intentional, harmful, offensive careless and 

unlawful conduct of DAVILA as herein alleged, Plaintiff will suffer economic loss, employment 

opportunities and reduced earnings for the remainder of his life in an amount according to proof 

at the time of trial. 

168. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA acted with oppression, fraud or malice under California Civil Code  Section 3294 

and are therefore liable to Plaintiff for punitive damages. 

169. In subjecting Plaintiff to the wrongful treatment herein described by DAVILA, 

Defendants SDUSD and SAY and their officers, directors or managing agents, had advance 

knowledge of the other Defendants unfitness, employed the other Defendants with a conscious 

disregard of the rights or safety of others, or authorized or ratified the wrongful conduct, or 
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were otherwise themselves personally guilty of oppression, fraud or malice under California Civil 

Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

170. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

NINTH CAUSE OF ACTION 

False Imprisonment 

(Against Defendant DAVILA) 

171. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

172. Defendant DAVILA, in doing the things herein alleged, including those intentional, 

offensive and harmful acts of sexual harassment, abuse and molestation, touching, fondling and 

masturbating of Plaintiff's penis and groin area on more than ten (10) separate occasions, grooming Plainti 

and gaining his trust and confidence, and such other acts, all while acting within the course and scope of his 

employment, agency, and/or capacity as a representative of Defendants, and each of them, took Plaintiff to 

Room 15 so that DAVILA could engage in the harmful and offensive conduct on each occasion. 

173. Once in Room 15, DAVILA would close the door out of sight of others for the 

purpose of committing the tortious acts described herein. Plaintiff felt he was subject to the 

orders and direction of DAVILA in his capacity as an instructor, aide, homework helper, teacher, 

playground supervisor, maintenance assistant on campus, mentor, coach and supervisor and as 

the agent of Defendants, and felt compelled to go with him to Room 15 and remain with him in 

Room 15 behind a closed door until DAVILA permitted him to leave. 

174. On each occasion, DAVILA forced, threatened, deceived or defrauded Plaintiff 

such that Plaintiff felt compelled to go with him to Room 15. DAVILA willfully and 
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intentionally deprived Plaintiff of his freedom of movement by use of physical bathers, force, 

threats of force, menace, fraud, deceit, and/or unreasonable duress, and the confinement or 

detention compelled Plaintiff to stay in Room 15 while DAVILA engaged in the harmful conduc 

upon Plaintiff's body for some appreciable time. Plaintiff did not knowingly or voluntarily 

consent to the confinement or detainment. Plaintiff Was hanned as a result of and during the 

course of the confinement or detainment. 

175. DAVILA'S confinement and detention of Plaintiff, each and every time, was a 

substantial factor in causing Plaintiff's harm in that it allowed DAVILA to perpetrate the 

unlawful acts upon his person and body as described herein. 

176. Plaintiff experienced and continues to experience emotional suffering, 

humiliation, and other resultant harm, such as loss of time, physical discomfort, inconvenience, 

physical illness, injury, terrors, nightmares and damage to his reputation as a result of each 

confinement. 

177. DAVILA'S conduct and acts of confinement and detention were repeated and 

done on more than (10) separate occasions, each causing the harm described herein, and done in 

a manner and with force, threat, fraud, deceit and duress, on each and every occasion over 

several months, such that an award of punitive damages is appropriate pursuant to California 

Civil Code section 3294 and any other applicable laws entitling Plaintiff to punitive damages against 

Defendants in an amount according to proof at the time of trial. 

178. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA acted with oppression, fraud or malice under California Civil Code Section 3294 

and are therefore liable to Plaintiff for punitive damages. 

179. In subjecting Plaintiff to the wrongful treatment herein described by DAVILA, 

Defendants SDUSD and SAY and their officers, directors or managing agents, had advance 

knowledge of the other Defendants unfitness, employed the other Defendants with a conscious 

disregard of the rights or safety of others, or authorized or ratified the wrongful conduct, or 

were otherwise themselves personally guilty of oppression, fraud or malice under California Civil 

Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 
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180. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

TENTH CAUSE OF ACTION  

Sexual Harassment: (Civil Code Section 51.9) 

(Against SDUSD and SAY) 

181. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

182. During Plaintiffs time as a student at WES, Defendant DAVILA intentionally, 

recklessly and wantonly made sexual advances, solicitations, requests, demands for sexual compliance of 

a hostile nature based on Plaintiffs age and gender that were unwelcome, pervasive and sever; 

including but not limited to DAVILA engaging in grooming of Plaintiff to gain his trust and confidence, 

harmful or offensive contact with an intimate part of Plaintiff's body, including but not limited to touching, 

fondling and masturbating of Plaintiffs penis and groin area, reassuring Plaintiff that they were friends and 

he should continue to trust and befriend DAVILA so DAVILA could continue to sexually harass, abuse and 

molest him on the WES campus during school hours and/or PrimeTime hours, in Room 15 and elsewhere, 

on more than ten (10) separate occasions over the course of approximately September 2012 to February 

2013. This conduct took place while DAVILA was acting in the course and scope of his employment, 

agency or capacity as an employe; volunteer, representative or agent of Defendants, and each of them. 

183. The incidents of abuse outlined herein above took place while Plaintiff was under the 

control and supervision of DAVILLA, in his capacity and position as an aide, assistance, homework 

helper, teacher, coach, advisor, playground supervisor, maintenance staff member, and mentor, and while 

acting specifically on behalf of Defendants and each of them. 

184. During Plaintiffs time as a student at WES, DAVILA intentionally, recklessly and 
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wantonly did acts which resulted in harmful and offensive contact with intimate parts of Plaintiffs 

person, including but not limited to, using his position as an aide, assistance, homework helper, 

teacher, coach, playground supervisor, maintenance assistant on campus, advisor and mentor to 

require and force Plaintiff to give into his sexual demands, and to use his authority and position of 

trust and confidence to exploit him physically, mentally and emotionally. 

185. Because of DAVILA'S position of authority over Plaintiff, and Plaintiff's mental 

and emotional state, and Plaintiffs young age under the age of consent, Plaintiff was unable to, and 

did not give meaningful consent to such acts. 

186. Because of Plaintiffs relationship with DAVILA as a student at WES and 

participant in PrimeTime, SAY and SDUSD, and Plaintiffs young age as a minor, Plaintiff was 

unable to terminate the conduct or tell DAVILA to stop out of confusion, fear and apprehension. 

187. Even though the Defendants knew or should have known of these activities by 

Defendant DAVILA as alleged herein above, Defendants did nothing, or failed to adequately 

investigate, supervise or monitor Defendant DAVILA to ensure the safety of the minor students at 

WES, including Plaintiff. 

188. Defendants' conduct was a breach of their duties to Plaintiff. Defendants SDUSD 

and SAY ratified D A V IL A 'S illicit grooming, sexual harassment, molestation and abuse of 

Plaintiff by retaining him on the WES campus as a member of the WES and PrimeTime staff despite 

having knowledge of the past and ongoing conduct. 

189. As a direct and proximate result of the aforementioned conduct, Plaintiff did 

suffer and continues to suffer physical, emotional, psychological injuries to his nervous system, 

body and mind. Plaintiff suffered and continues to suffer severe and extreme emotional distres 

in the form of suffering, anguish, fright, horror, nervousness, grief, anxiety, worry, shock, 

humiliation, anger and shame. Further, as a result of DAVILA'S conduct, Plaintiff did suffer 

and continues to suffer from illness requiring him to miss time from school, to the detriment of 

his grades, schooling and extracurricular activities, and further illness requiring medical attention 

and care for the manifestation of epilepsy and seizures. Plaintiff has incurred, and will continue 

to incur, ongoing mental, physical and nervous pain and suffering. Such injuries will result in 
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permanent disability to him and affect his physical activities, lifestyle and function, the ability to 

enter into and maintain meaningful and healthy personal and intimate relationships, relating with 

supervisors, persons of authority and adults, and require ongoing medical and psychiatric care 

and counseling for the remainder of his life, causing further emotional distress, anxiety, 

nervousness and fear. As a result of such injuries, Plaintiff has suffered general damages in an 

amount according to proof at the time of trial. 

190. As a further proximate result of the intentional, harmful, offensive careless and 

unlawful conduct of DAVILA as herein alleged, Plaintiff was required to and did employ 

emergency personnel and physicians, and required medical examinations, psychiatric care, 

diagnostic exams, treatment, and care of these injuries, and did incur medical expenses and 

incidental expenses. As a further proximate result of the negligence of defendants, and each of 

them, Plaintiff has incurred other, and will incur further medical, psychiatric, counseling and 

incidental expenses, for the care and treatment of these injuries in an amount according to proof 

at the time of trial. 

191. As a further proximate result of the intentional, harmful, offensive careless and 

unlawful conduct of DAVILA as herein alleged, Plaintiff will suffer economic loss, employment 

opportunities and reduced earnings for the remainder of his life in an amount according to proof 

at the time of trial. 

192. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

193. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA, RAMIREZ and WARDLOW, acted with oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. 

194. In subjecting Plaintiff to the wrongful treatment herein described by Defendants and 
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each of them, Defendants SDUSD and SAY and their officers, directors or managing agents, 

had advance knowledge of the other Defendants unfitness, employed the other Defendants with 

a conscious disregard of the rights or safety of others, or authorized or ratified the wrongful 

conduct, or were otherwise themselves personally guilty of oppression, fraud or malice under 

California Civil Code Section 3294 and are therefore liable to Plaintiff for punitive damages. 

195. Plaintiff is also entitled to punitive damages and attorney's fees pursuant to Civil Cod 

Section 52.4. 

196. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

ELEVENTH CAUSE OF ACTION 

Gender Violence (Civil Code Section 52.4) 

(Against All Defendants) 

197. Plaintiff re-alleges and incorporates by reference herein each and every allegation 

contained herein above as though fully set forth and brought in this cause of action. 

198. Defendants' acts committed against Plaintiff, as alleged herein, including the 

sexual harassment, molestation and abuse of minor Plaintiff, constitute gender violence and a 

form of sex discrimination in that one or more of Defendants' acts would constitute a criminal 

offense under state law that has as an element the use, attempted use, or threatened use of 

physical force against the person of another, committed at least in part based on the gender of the 

victim, whether or not those acts have resulted in criminal complaints, charges, prosecution, or 

conviction; or a physical intrusion or physical invasion of a sexual nature under coercive 

conditions, whether or not those acts have resulted in criminal complaints, charges, prosecution, 

or conviction. (Civil Code Section 52.4.) 
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199. Defendants' acts committed against Plaintiff, as alleged herein, include the sexual 

harassment, molestation and abuse of minor Plaintiff constitute gender violence and a form of 

sex discrimination in that Defendants' conduct caused a physical intrusion or physical invasion 

of a sexual nature upon plaintiff, under coercive conditions. 

200. As a proximate result of Defendant DAVILA'S acts, Plaintiff is entitled to actual 

damages, compensatory damages, punitive damages, injunctive relief and any combination of 

those remedies, or any other appropriate relief, plus attorney's fees and costs, pursuant to Civil 

Code Section 52.4, against Defendants. 

TWELFTH CAUSE OF ACTION 

Failure to Prevent Harassment 

(Against all Defendants) 

201. Plaintiff hereby incorporates by reference herein each and every allegation - 

contained above as though set forth fully in this cause of action. 

202. Plaintiff was the victim of repeated acts of sexual harassment, molestation and 

abuse committed upon him by DAVILA. Defendants had a duty to take reasonable protective 

measures to protect Plaintiff and other minor students from the risk of childhood sexual 

harassment, molestation and abuse by DAVILA by properly warning, training or educating 

Plaintiff and other students about how to avoid such a risk, and reporting such conduct or 

suspicious conduct under the Child Abuse and Neglect Reporting Act under Penal Code Section 

11166. Defendants breached their duty. 

203. Defendants, and each of them, knowingly and intentionally permitted an 

environment where Plaintiff was subjected to DAVILA'S wrongful conduct. Plaintiff, a minor, 

acting under apprehension and fear and following the instructions of his supervisor, homework 

helper and Defendants' agent, DAVILA, was intimidated and humiliated into doing whatever 

DAVILA told him, even if it was inconsistent with his own beliefs and wishes. 

204. Defendants were on notice of DAVILA'S conduct toward Plaintiff, having been 

aware of his suspicious and inappropriate conduct toward and with Plaintiff, as he continued to 
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carry out his duties on the WES campus and at PrimeTime on behalf of Defendants. DAVILA'S 

conduct was authorized or ratified by SDUSD and SAY by their failure to intervene when put on 

notice of DAVILA'S inappropriate conduct, grooming of Plaintiff, and the sexual harassment, 

abuse and molestation. 

205. Despite Defendants' actual or constructive knowledge of the above-mentioned 

harassment, Defendants failed to take immediate or appropriate action to prevent sexual 

harassment from occurring. 

206. As a proximate result of the above-described conduct, Plaintiff has suffered and 

continues to suffer great pain to his body and mind, illness requiring him to miss time from 

school to the detriment of his grades, schooling and extracurricular activities, further illness 

requiring medical attention and care for the manifestation of epilepsy and seizures, and ongoing 

mental, physical and nervous pain and suffering. Plaintiff is informed and believes and thereon 

alleges that such injuries will result in permanent disability to him and affect his physical 

activities, lifestyle and function, the ability to enter into and maintain meaningful and healthy 

personal and intimate relationships, and require ongoing medical and psychiatric care and 

counseling for the remainder of his life. As a result of such injuries, Plaintiff has suffered 

general damages in an amount according to proof at the time of trial. 

207. As a further proximate result of the above-described conduct, Plaintiff was 

required to and did employ emergency personnel and physicians, and required medical 

examinations, psychiatric care, diagnostic exams, treatment, and care of these injuries, and did 

incur medical expenses and incidental expenses. As a further proximate result of Defendants' 

conduct, and each of them, Plaintiff has incurred other, and will incur further medical, 

psychiatric and incidental expenses, for the care and treatment of these injuries in an amount 

according to proof at the time of trial. 

208. As a further proximate result of the statutory violations of Defendants, and each 

of them, Plaintiff will incur in the future loss of earnings and earning capacity, the exact amount 

of which is unknown at the present time, all to his damage in an amount which will be proven at 

the time of trial. 
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209. Defendant DAVILA'S conduct was oppressive, malicious and despicable in that it 

was intentional and done in conscious disregard for the rights and safety of others, and was carried out 

with a conscious disregard of his right to be free from such tortious behavior, such as to constitute 

oppression, fraud or malice under California Civil Code  section 3294 and any other applicable laws 

entitling Plaintiff to punitive damages against Defendants in an amount according to proof at the time 

of trial. 

210. In subjecting Plaintiff to the wrongful treatment herein described, Defendants, 

including DAVILA, RAMIREZ and WARDLOW, acted with oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. Plaintiff 

is also entitled to punitive damages and attorney's fees pursuant to Civil Code  Section 52.4. 

211. In subjecting Plaintiff to the wrongful treatment herein described by Defendants and 

each of them, Defendants SDUSD and SAY and their officers, directors or managing agents, 

had advance knowledge of the other Defendants unfitness, employed the other Defendants with 

a conscious disregard of the rights or safety of others, or authorized or ratified the wrongful 

conduct, or were otherwise themselves personally guilty of oppression, fraud or malice under 

California Civil Code  Section 3294 and are therefore liable to Plaintiff for punitive damages. 

212. Further, in an action for damages against a defendant based upon that defendant's 

commission of a felony offense for which that defendant has been convicted, the court may, upon 

motion, award reasonable attorney's fees to the prevailing plaintiff against the defendant who has been 

convicted of the felony. Code of Civil Procedure  section 1021.4. Plaintiff reserves the right to request 

attorney's fees from Defendant pursuant to this code section, based upon DAVILA'S felony 

convictions for the criminal acts perpetrated against Plaintiff. 

213. As a further direct result of Defendants acts as alleged in this complaint, Plaintiff 

is entitled to an award of reasonable attorney fees pursuant to the Rehabilitation Act of 1973, 29 

U.S.C. Section 794a. 
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214. Plaintiff hereby incorporates by reference herein each and every allegation 

contained above as though set forth fully in this cause of action. 

215. Defendants and each of them, violated 42 U.S.C. Section 1983, Title 18, USC 

2252(aX2), Government Code Sections 820 and 815.2, California Penal Codes Section 288(a), 

288.3, 288.5, 647.6, 1203.066(a)(8), and 11164 and 11166, et al., and Civil Code Sections 43, 

51.9, 52.4, 1708 and 1708.5, and Educational Code Section 200, et seq., based on the allegations 

as set forth within this Complaint, and such other statutes that may be applicable though not 

expressly set forth herein. 

216. The foregoing statutory violations were designed to prevent the kind of injuries 

suffered by Plaintiff and he is a member of the class of persons the statutes were intended to 

protect as a minor student enrolled at WES, SDUSD, SAY and PrimeTime, subjected to sexual 

harassment, abuse and molestation. 

217. The foregoing statutory violations or wrongful acts or omissions of Defendants, 

and each of them, was the direct cause of the harm and injuries to Plaintiff as described herein, 

including but not limited to, great pain to his body and mind, illness requiring him to miss time 

from school to the detriment of his grades, schooling and extracurricular activities, further illness 

requiring medical attention and care for the manifestation of epilepsy and seizures, and ongoing 

mental, physical and nervous pain and suffering. Plaintiff is informed and believes and thereon 

alleges that such injuries will result in permanent disability to him and affect his physical 

activities, lifestyle and function, the ability to enter into and maintain meaningful and healthy 

personal and intimate relationships, and require ongoing medical and psychiatric care and 

counseling for the remainder of his life. As a result of such injuries, Plaintiff has suffered 
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general damages in an amount according to proof at the time of trial. 

218. As a further proximate result of the above-described conduct and statutory 

violations, Plaintiff was required to and did employ emergency personnel and physicians, and 

required medical examinations, psychiatric care, diagnostic exams, treatment, and care of these 

injuries, and did incur medical expenses and incidental expenses. As a further proximate result of 

Defendants' conduct, and each of them, Plaintiff has incurred other, and will incur further 

medical, psychiatric and incidental expenses, for the care and treatment of these injuries in an 

amount according to proof at the time of trial. 

219. As a further proximate result of the statutory violations of Defendants, and each 

of them, Plaintiff will incur in the future loss of earnings and earning capacity, the exact amount 

of which is unknown at the present time, all to his further damage in an amount which will be 

proven at the time of trial. 
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By: 
Jo .1 an P. 

orney for the 
JOHN SK D 
Guardian a 

, a minor, by and through hi 
item, Jolene Picard 

• 	WHEREFORE, Plaintiff prays for a jury trial and for judgment on each cause of action 

heretofore alleged against Defendants, and each of them, as follows: 

1. For past, present and future general damages according to proof; 

2. For past, present and future special damages according to proof; 

3. For past, present and future medical and related expenses according to proof; 

4. For future loss of earnings according to proof; 

5. For all incidental expenses according to proof; 

6. For punitive damages; 

7. For attorney fees as authorized by law; 

8. For costs herein; 

9. Prejudgment interest according to law; 

10.For such other and further relief as the court may deem proper. 

LAW OFFICES OF JONATHAN P. MUSGROVE 

Date: October 22, 2014 

THE PLATE LAW FIRM 

Date: October 22, 2014 By: 	00,  
Todd P1 e, Esq. 
Attorney for the Plaintiff, 
JOHN SK DOE, a minor, by and through hi 
Guardian ad Litem, Jolene Picard 
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By: 
Jonat • P. Musgrove 
A u • mey for the P 

FIN SK DOE, a minor, by and through his 
Guardian ad Litem, Jolene Picard 

DEMAND FOR JURY TRIAL  

Plaintiff JOHN SK DOE HEREBY demands a trial by jury. 

Date: October 22, 2014 

THE PLATE LAW FIRM - 

Date: October 22, 2014 By: 	  
Todd Nate, Esq. 
Attorney for the Plaintiff, 
JOHN SK DOE, a minor, by and through his 
Guardian ad Litem, Jolene Picard 
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